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IN THE MATTER OF AN APPLICATION TO REGISTER LAND AS A TOWN AND 

VILLAGE GREEN UNDER SECTION 15 COMMONS ACT 2006 

APPLICATION REFERENCE 1/2019/VG50 

LAND AT MAES Y FFYNNON, BONVILSTON 

 

______________________________________________________________ 

WRITTEN STATEMENT OF CASE AND SKELETON ARGUMENT 

 ON BEHALF OF THE OBJECTOR 

_____________________________________________________________ 

References in the form [x] are to page numbers in the Objector’s Bundle unless otherwise 

indicated. 

INTRODUCTION & SUMMARY  

1. The Vale of Glamorgan Council (VGC) objects to an application (Application) made 

under section 15 Commons Act 2006 (CA 2006) to register land at Maes y Ffynnon, 

Bonvilston CF5 6TT (Application Site) as a town or village green, made by the Maes 

y Ffynnnon Residents’ Association (MYFRA). VGC is the registered owner of the 

freehold estate in land comprising the Application Site [39].  

2. This written statement of case and skeleton argument is prepared in advance of a non-

statutory inquiry, instituted by the commons registration authority (CRA).  

3. VGC’s case at the inquiry will be that the Application Site cannot be registered as a 

town or village green on three grounds: 

a. First, to the extent that the Application Site has been used for lawful sports and 

pastimes, this use has at all material times been pursuant to a statutory right;  
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b. Second, the registration of the Application Site as a town or village green would 

be incompatible with the statutory purposes for which it is held by VGC, namely 

for the provision of housing; and 

c. Third, the part of the Application Site covered by an adopted public highway 

cannot be registered as a town and village green. 

4. As such, VGC submits that the Inspector should advise the CRA to refuse the 

Application. 

FACTUAL CONTEXT  

The Application Site 

5. The Application Site comprises an area of land forming an ‘L-shape’ around eight 

houses and an access road. Within the red-line of the location plan (Application 

Appendix 1) is a mixture of road, pavement, parking spaces, grassed area, and a 

hardstanding. 

6. The road included in the red-line is a public highway adopted by the highways authority 

[66]. This road is continued by unadopted tarmacked road and hardstanding where 

garages once stood until their demolition in 2018.  

7. The witness statement of Michael Ingram in support of VGC’s objection (WS Ingram) 

[32-37] exhibits various photographs showing parts of the grassed area on the 

Application Site [34], which hosts a number of mature trees and shrubs. Most of the 

trees present were planted on the site in the 1970s, and some are protected by Tree 

Protection Orders (see reference at [74]). 

8. The Application Site in bounded to the north and east by mature hedgerow and shrubs, 

but it is otherwise unenclosed and is freely accessible from the road. A handrail was 

erected by VGC along the side of a path towards the front of the site (WS Ingram 
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para.18 [36]). Signage also erected by VGC in 2017 (Application Appendix 2.1 para.14; 

Application Appendix 2.12 para.8) requests dog walkers to clean up after their dogs.  

History of development at and around the Application Site 

9. The history of the development of the Application Site and its surroundings is set out 

in the Statement of Jocelyn Ham (WS Ham) [26]. Until 1949, the area of land from the 

northern edge of the Application Site to the A48 was agricultural land, laid out in two 

field enclosures (Application Appendix 2.2 paras.1-2; cf maps at [47] and [55]). In 

1949, the southern field was purchased by Cardiff Rural District Council (CRDC) by 

a conveyance of 11 July 1949 [43], having previously obtained planning permission for 

the erection of six dwellings [49]. Planning permission was granted on or around the 

29 March 1950 for another six dwellings (WS Ham para.3(3) [27]). 

10. The northern field, comprising the land including the Application Site, was purchased 

by CRDC by a conveyance of 9 January 1956 [53] (1956 Conveyance). Minutes of 

CDRC report the purpose of this purchase, namely that it “should be taken for housing 

purposes” [59]. Minutes of 24 January 1955 further confirm the purchase for £168 of 

the land “for housing purposes” [60] (cf: WS Ham para.3(10) [28]), and the 1956 

Conveyance [53] expressly states that: 

[T]he Council in exercise of the powers in that behalf given to them by the Local 

Government Act, 1933, the Housing Act, 1936, and of all other powers enable 

them hereunto have agreed to purchase the hereditaments…[emphasis added] 

11. Houses were subsequently built on the land conveyed by the 1956 Conveyance, four 

along the southern edge, and eight along the western edge. On the rest of the land, which 

comprises the Application Site, a made-up road and a block of five garages were 

constructed (see Condition Survey [62]), with the rest of the site laid to grass. Minutes 

3



4 

 

of CRDC of 20 March 1956 record that consent had been received from the Ministry 

of Housing and Local Government to the development (WS Ham para.3(16) [29]). The 

housing was completed prior to the first tenants moving into the properties in 1958 (WS 

Ingram para.11 [34]) 

12. No substantial alteration has occurred to the Application Site since this point, except 

for demolition of the garages in 2018 (WS Ingram para.19 [36]).  

13. The evidence in support of the Application asserts that the Application Site is  “village 

green space”, and the Application Site was included “in the overall design and layout 

of the Maes y Ffynnon development” as an “integral original feature, tying together the 

overall development” (MYFRA, ‘Supporting Statement’). This accords with Mr 

Ingram’s evidence, that the Application Site “was developed as a housing estate with 

ancillary roads and open space areas” (WS Ingram para.5 [33]). In particular, the 

garages were provided primarily for tenants of the properties adjacent to the 

Application Site. The grassed area was provided as “an amenity area for tenants and 

other local people” (WS Ingram para.11 [34]). Since the area “was designed as an 

amenity space… access to this area has never been restricted or controlled” (WS Ingram 

para.13 [35]). 

14. CRDC was abolished by the Local Government Act 1972, and, in respect of this area, 

replaced by South Glamorgan County Council (first-tier) and Vale of Glamorgan 

Borough Council (second-tier). By the Local Government (Wales) Act 1994, these were 

in turn abolished, and in respect of this area, the unitary authority of VGC was created. 

VGC is therefore the successor to CRDC (WS Ham paras.3(20)-(21) [29-30]).  

15. VCG remains the registered owner of freehold title of an estate in land comprising the 

Application Site, under title number CYM410667 [39]. Most of the homes at Maes y 

4



5 

 

Ffynnon have been sold however, including under the Right to Buy Act 1980. Only two 

of the adjoining houses are still in VGC’s ownership (WS Ingram para.14 [35]). 

16. Planning permission was granted for residential development on part of the Application 

Site (reference no. 1989/00578/RG5), although this permission was not implemented 

(WS Ham para.2(21) [30]). In 2010, an application was made and subsequently 

withdrawn for planning permission for three houses on the Application Site (reference 

no. 2010/00113/RG4) (WS Ham para.2(23) [30]). 

Current state and use of Application Site 

17. The Application is supported by written evidence and photographs showing various 

recreational uses that the grassed area of the Application Site has been put to by local 

residents in general, and in particular residents of the adjoining properties. This use 

commenced at the time the dwellings 16-24 Maes y Ffynnon were constructed and the 

Application Site laid out as an access road, garages, and amenity space.  

18. No evidence has been produced however of use of the access road for anything other 

than as a thoroughfare and for the parking of vehicles. Further, only very limited 

evidence has been provided that the garages (and since 2018, the hardstanding on which 

they used to stand) have been used for lawful sports and pastimes. Lynne Mary Price 

relates kicking balls against the wall of the garages and trying to climb on the roofs in 

the 1960’s and 1970’s (Application Appendix 2.3 para.6), and her brother Gareth 

reports the same (Application Appendix 2.4 para.5). In addition, Ceri Louise Hunt 

relates an episode in 2016 when she saw her son Oliver on the roof of the garages and 

“needless to say I shouted from the window to get down” (Application Appendix 2.12 

para.4). 
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19. The Application Site has been managed continually by VGC and its statutory 

predecessors since its acquisition. Examples of the work undertaken on the Application 

Site include the installation of more lighting, the removal of fallen trees, the erection of 

signage and handrails, and regular maintenance such as the cutting of grass (WS Ingram 

paras.17-18 [35-36]). This evidence is supported by that of Mr Mustow (Application 

Appendix 2.1 para.13) who related that “the council have regularly cut the grass and 

kept up the look of the green” from the outset. 

20. In line with its managements of the area, VGC undertook an appraisal of all garages 

within its ownership (see in respect of these garages at [62ff]) and a decision was taken 

to demolish the garages on the Application Site. This was carried out in 2018 (WS 

Ingram para.19 [36]). 

Recent planning application 

21. On 19 September 2019, an application was made by VGC for planning permission for 

the construction of ten affordable housing units on the northern part of the Application 

Site (WS Ham para.3(28) [30-31]; cf Design and Access Statement [69ff]).  

Application for registration 

22. The Application for the registration of the Application Site was submitted by MYFRA 

on 23 May 2019. 
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LEGAL FRAMEWORK 

Registration of new town and village greens  

23. The Commons Act 2006 (CA 2006) provides at section 15 that: 

(1) Any person may apply to the commons registration authority to register land 

to which this Part applies as a town or village green in a case where subsection 

(2)… applies. 

(2) This subsection applies where – (a) a significant number of the inhabitants 

of any locality, or of any neighbourhood within a locality, have indulged as of 

right in lawful sports and pastime on the land for a period of at least 20 years; 

and (b) they continue to do so at the time of the application. 

24. A town or village green, and the public rights appurtenant, does not exist unless and 

until registered as such (R (Barkas) v North Yorkshire CC [2015] AC 195 per Lord 

Carnwath at paras.68 and 84 – see also Oxfordshire CC v Oxford City Council and 

Robinson [2006] 2 AC 674 (HL) at paras.43 and 110 in respect of the Commons Act 

1965, approving Carnwath LJ in the Court of Appeal ([2006] Ch. 43) at para.100). 

“As of right”  

25. The requirement that the use claimed must be “as of right” means that it must be 

“without the permission of the landowner…but is actually carried on as if it were by 

right”. “The expression “as of right” [is] effectively the antithesis of “of right” or “by 

right”” (Barkas at para.14). 

26. In R v Oxfordshire County Council ex parte Sunningwell [2000] 1 AC 335, the phrase 

“as of right” was equated to the common law test of prescriptive rights, namely that the 

use must be “nec vi, nec clam, nec precario” (“without force, without secrecy, without 

permission”) (at 349-351; cited in Barkas at paras.14-15) . This tripartite test gives 
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effect to the “general proposition” that persons claiming a prescriptive right (R (Lewis) 

v Redcar and Cleveland Borough Council (No.2) [2010] 2 AC 70 at para.30): 

[M]ust by their conduct bring home the landowner that a right is being asserted 

against him, so that the landowner has to choose between warning the 

trespassers off, or eventually finding that they have established the asserted 

right against him. 

27. This general principle in the context of town or villages greens was further explored by 

Lord Carnwath in Barkas. Having referred to Lord Scott’s dicta in R (Beresford) v 

Sunderland City Council [2014] 1 AC 889 at para.34, he states: 

[T]he tripartite test cannot be applied in the abstract. It needs to be seen in the 

statutory and factual context of the particular case. It is not a distinct test, but 

rather a means to arrive at the appropriate inference to be drawn from the 

circumstances of the case as a whole. This includes consideration of what Lord 

Hope of Craighead DPSC has called “the quality of the user”, that is whether 

“the user for at least 20 years was of such amount and in such manner as would 

reasonably be regarded as being the assertion of a public right”: R (Lewis) v 

Redcar and Cleveland Borough Council (No 2) [2010] 2 AC 70, para 67. Where 

there is room for ambiguity, the user by the inhabitants must in my view be such 

as to make clear, not only that a public right is being asserted, but the nature of 

that right. 

Use pursuant to a statutory right 

28. Whether the land for which registration is sought is land owned by a public authority is 

“plainly a relevant matter” when considering whether the use claimed is “as of right” 

or not (R (Beresford) v Sunderland City Council [2001] 1 WLR 1327 per Smith J 
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approved by Lord Carnwath in Barkas at para.74). Where a public authority allocates 

land for public recreational use in the exercise of statutory powers, the public enjoy a 

public right, or a publicly-based licence, to use the land for that use and thus do so “by 

right” and not “as of right”. (Barkas per Lord Neuberger at paras.23 and 47).  

29. Any act by the public authority landowner to tolerate or encourage the use, or to 

maintain the land in the knowledge of the use, must be seen in the light of the statutory 

purpose for which they hold the land. In such circumstances (Barkas at para.24): 

[I]t is impossible to see how, at least in the absence of unusual additional facts, 

it could be appropriate to infer that members of the public have been using the 

land “as of right”, simply because the authority has not objected to their using 

the land. It seems very unlikely that, in such a case, the legislature could have 

intended that such land would become a village green after the public had used 

it for 20 years. It would not merely be understandable why the local authority 

had not objected to the public use: it would be positively inconsistent with their 

allocation decision if they had done so. 

Acquisition and ownership of land for housing purposes 

30. Local authorities are empowered to acquire land in order to fulfil their statutory 

functions in relation to housing. So far as relevant to this case, the Housing Act 1936 

provided: 

73. A local authority shall have power under this Part of this Act— 

(a)  to acquire any land, including any houses or other buildings thereon, as a 

site for the erection of houses for the working classes; […] 

80. (1)  The powers of a local authority under this Part of this Act to provide 

housing accommodation, shall include a power to provide and maintain with 
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the consent of the Minister […] in connection with any such housing 

accommodation, any building adapted for use as a shop, any recreation 

grounds, or other buildings or land which in the opinion of the Minister will 

serve a beneficial purpose in connection with the requirements of the persons 

for whom the housing accommodation is provided. […] 

31. These provisions were repealed by section 191 and Schedule 11 of the Housing Act 

1957, and re-enacted. The Housing Act 1957 was in turn repealed and the relevant 

provisions re-enacted by the Housing Act 1985.  Sections 9, 12, and 13 of the Housing 

Act 1985 provide so far as relevant: 

9. (1)  A local housing authority may provide housing accommodation— 

(a)  by erecting houses, or converting buildings into houses, on land acquired 

by them for the purposes of this Part […] 

12. (1)  A local housing authority may, with the consent of the Secretary of State, 

provide and maintain in connection with housing accommodation provided by 

them under this Part— 

(a)  buildings adapted for use as shops, 

(b)  recreation grounds, and 

(c)  other buildings or land which, in the opinion of the Secretary of State, will 

serve a beneficial purpose in connection with the requirements of the persons 

for whom the housing accommodation is provided. […] 

13. (1) A local housing authority may lay out and construct public streets or 

roads and open spaces on land acquired by them for the purposes of this Part… 

Consequences of registration 

32. Although registration of land as a town or village green does not extinguish a 

landowner’s rights over their land, it renders them subject to the use by the public of 
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the land for sports and recreation. Moreover, the land becomes subject to the protections 

of two criminal statutes (Oxfordshire CC at paras.54-56): 

a. Section 12 of the Inclosure Act 1867 makes it a criminal offence to damage a 

green or to interrupt its use and enjoyment as a place for exercise and recreation; 

and 

b. Section 29 of the Commons Act 1876 makes “any erection” on a green “a public 

nuisance” within the scope of section 12 of the Inclosure Act 1867. 

Statutory incompatibility 

33. Land held by a public body under statutory powers for a particular purpose cannot be 

registered as a town or village green where the effects of registration would frustrate 

that statutory purpose. (R (Newhaven Port & Properties Ltd) v East Sussex CC [2015] 

AC 1547 per Lord Neuberger at paras.91-96; 101; (R (Lancashire CC) v SSEFRA 

[2020] 2 WLR 1 per Lord Carnwath at paras.42-64. 

34. Whether registration is prevented by reasons of compatibility is not determined by 

considering whether or not the user shown is incompatible with how the land in 

question is used at present or may be used in the future (Lancashire at paras.66-71. 

Rather–  

what matters for statutory incompatibility to exist so as to prevent the 

application of the 2006 Act is a comparison with the relevant statutory powers 

under which the land is held, not any factual assessment of how the public 

authority might in fact be using or proposing to use the land.(Lancashire at 

praa.69) 
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SUBMISSIONS 

Summary 

35. VGC’s objection can be summarised as follows: 

a. It is accepted that the majority of the Application Site which is grassed over has 

been used for lawful sports and pastimes by a significant number of inhabitants 

of the locality over a long period of time, from the 1950’s onwards. 

b. It is denied that this user has been “as of right” so as to satisfy the test in section 

15(2) CA 2006. Rather, the user for lawful sports and pastimes has been “by 

right” in exercise of a statutory right to use land which has been provided for 

those purposes by a local authority. 

c. In respect of the rest of the Application Site comprising the adopted access road 

and hardstanding, there is insufficient evidence of use by a significant number 

of inhabitants of these parts for lawful sports and pastimes. 

d. In any event, the registration of the Application Site as a whole or any part of it 

as a town or village green would be incompatible with the statutory purposes 

for which it is held by VGC and with the status of part of the Application Site 

as an adopted highway. 

Land acquired and held for housing purposes 

36. It is clear that the Application Site was acquired by CRDC for housing purposes under 

section 73 of the Housing Act 1936. CRDC meeting minutes for 24 January 1955 report 

the purchase of a wider site of 1.87 acres including the Application Site “for housing 

purposes”, and the purchase was effected by the 1956 Conveyance, which was 

expressed to be “in exercise of the powers … given to them by… under the Housing 

Act, 1936” (see para.10 above). 
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37. Although part of the Application is now covered by an adopted highway, there has been 

no appropriation by VGC or its statutory predecessors of this land to any other purpose. 

The only finding available to the Inspector is therefore that the Application Site is held 

by VGC for housing purposes. 

Use of Application Site 

38. The Application Site falls in to three distinct identifiable parts: (i) access road, (ii) 

hardstanding where the garages once stood, and (iii) grassed open space. The use of 

each will be addressed in turn. 

39. No evidence has been advanced by MYFRA to show that the access road has been used 

for any other purpose than as a thoroughfare, allowing residents to come to and from 

their houses or the garages, or for the parking of vehicles in connection with that use. 

As such, it cannot be shown that a significant number of the inhabitants of the locality 

have used the access road for lawful sports and pastimes rather than as a highway. 

40. Turning to the garage site, the Application includes some limited evidence of use of 

this area in the statements of Lynne Mary Price, Gareth Morgan, and Ceri Louise Hunt 

(see above para.18). This is the only evidence for the whole period from the 

construction of the garages in the 1950’s as to this area being put to a use other than for 

the storage and stationing of cars. Even after the demolition of the garages in 2018, it 

is clear that this remained the primary use of the hardstanding. Photographs 

accompanying the Application show the hardstanding being used for this purpose in 
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April 2019 – even during the fete of that year, the hardstanding was not used for any 

recreational purpose (Appendices 3.33 and 3.34). 

41. VGC submits that: 

a. The evidence advanced with the Application is clearly insufficient to 

demonstrate that the hardstanding area has been used by a significant number 

of the inhabitants of the locality for lawful sports and pastimes.  

b. There is no consistency to the evidence, which is limited to an undefined period 

of time in the 1960’s and 1970’s, and a single episode in 2016. It is clearly 

insufficient to show continuity of user for 20 years prior to the making of the 

Application.  

c. The use alleged cannot be said to be “of such amount and in such manner as 

would reasonably be regarded as being the assertion of a public right” (Lewis 

at para.67). It cannot be said to be clear from the conduct of these children that 

a public right was being asserted or that the public right was a town or village 

green right (Barkas at para. 61).  

42. Finally, in respect of the area of land laid to grass covering the majority of the 

Application Site, it is accepted that the evidence in support of the Application shows 

consistent use of this area for lawful sports and pastimes. This use commenced with the 

occupation of the social housing constructed adjacent to the Application Site, which 

was substantially completed by 1958, and the use was primarily undertaken by 

occupants of those properties. 

Use by statutory right 

43. Given the statutory purpose for which the Application Site is held, the recreational use 

of the Application Site since the 1950’s is clearly ascribable to the exercise by local 
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people of a statutory right. This case falls squarely within the principles set out in 

Barkas. As such the use of the land is “by right” and registration should be refused.  

44. The evidence submitted by MYFRA and VGC concurs that the agricultural field 

purchased by the CRDC in 1956 and including what is now the Application Site was 

developed, together with the land to the south, as a new social housing estate. In 

addition to houses, this scheme of development included (i) an access road, (ii) garages, 

and (iii) open amenity space, and the consent of the relevant central government 

minister was acquired for the scheme. VGC’s case is that each of these elements was 

provided in accordance with CRDC’s powers under the Housing Acts for clear 

purposes.   

45. In respect of the last element, the wide powers now in section 12(1)(c) and section 13(1) 

of the Housing Act 1985 are capable of encompassing informal open space intended 

for amenity purposes and informal recreation. The parties agree that the provision of 

this space was a conscious decision and choice on the part of CRDC, and part of the 

“design” of the housing scheme overall.  

46. That the land has been provided under the Housing Act for recreational and amenity 

purposes and that the use shown by MYFRA is “by right” is the only reasonable 

inference which can be drawn from the following matters: 

a. The lack of any physical restrictions on access to the land at any time; 

b. The provision of regular maintenance and management of the Application Site 

from the 1950’s to the present day (cf Barkas at para.84). This extends beyond 

grass cutting. The planting of trees on the Application Site in the 1970’s is said 

to have been undertaken to increase the amenity value of the land (Application 

Appendix 2.1 para.13), whilst their maintenance, including by the removal of 
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damaged trees or branches, is clearly ascribable to the facilitation of the public 

right to use the land recreationally; 

c. MYFRA assert that use of the Application Site has “always been encouraged by 

the respective local authority … to be utilised for social activities and this was 

previously endorsed by Cardiff Rural District Council, when Maes Y Ffynnon 

was designed” (Application Supporting Statement). Although no express acts 

of encouragement are pointed to, the belief of local residents that the local 

authority encouraged the use of the land lends force to the inference that the 

land was provided for the purposes encouraged under statutory powers (cf 

Barkas at para. 82); 

d. The placing of signs on the Application Site asking dog walkers to clear up after 

their animals (Application Appendix 2.1 para.14; Appendix 2.12 para.8);  

47. As such, registration should be refused on the basis that the use of the land for lawful 

sports and pastimes has not been “as of right”, but by statutory right.  

Registration of Application Site incompatible with statutory purpose 

48. Further and/or alternatively, the registration of the Application Site would clearly be 

incompatible with the statutory purpose for which the land is held by VGC. 

49. The judgment of the Supreme Court in Lancashire makes clear that it is not relevant 

that the majority of the Application Site is currently used by VGC in a manner which 

is not inconsistent with town or village green rights. Rather, the matter is one of 

statutory construction, and does not involve “any factual assessment of how the public 

authority might in fact be using or proposing to use the land” (Lancashire at para.69).  

50.  VGC holds the Application Site for the statutory purpose of the provision of housing. 

Sections 9, 12, and 13 Housing Act 1985 empower VGC to “erect houses”, construct 
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“buildings adapted for use as shops”, erect “other buildings”, and construct roads on 

the land. Should the Application Site be registered, these steps would be precluded, not 

least by the operation of the Inclosure Act 1867 and the Commons Act 1876 which 

would make the erection of buildings on the Application Site unlawful and subject to 

criminal sanction.  

51. The incompatibility in the present case is vividly demonstrated by the fact that the 

registration of the Application Site would defeat the pending planning application for 

planning permission for ten affordable dwellings on the Application Site. The building 

out of these dwellings is a paradigm example of the exercise of VGC’s statutory 

functions to provide housing. 

52. Moreover, the registration of the part of the Application Site occupied by the access 

road would be incompatible with the status of that land as adopted highway, including 

for vehicles. The free exercise of a town or village green right to pursue lawful sports 

and pastimes on a highway would clearly conflict with the public’s right to pass and 

repass freely along that highway.  

53. Regardless of whether or not the recreational use of the Application Site is by right 

therefore, the creation of town or village green rights over the Application Site by 

registration would be incompatible with the statutory purposes for which the land is 

held, and thus registration should be refused. 

CONCLUSIONS 

54. For these reasons, VGC respectfully requests the Inspector to advise the CRA to refuse 

the Application. 

MICHAEL BRENDAN BRETT 

18 January 2021 

Francis Taylor Building, Inner Temple, London 
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COMMONS ACT 2006 

 

APPLICATION UNDER SECTION 15 TO REGSITER LAND AS A TOWN OR 

VILLAGE GREEN 

 

LAND AT MAES Y FFYNNON, BONVILSTON 

 

NOTICE OF OBJECTION 

Background/Introduction 

 

1. The Vale of Glamorgan Council (‘the Council’) (acting through the 

Environment and Housing Services Department – Housing Services Division) 

wishes to object to the application made to register land at Maes Y Ffynnon, 

Bonvilston (‘the Land’) as town or village green (‘TVG’). This objection is made 

by the Council in its capacity as landowner. The Council is separately 

represented in its capacity as town and village green registration authority for 

the county borough area under the Commons Act 2006. All references to the 

Council in this notice of objection refer to the Council in its capacity as 

landowner. References to ‘Registration Authority’ are references to the Council 

acting in that capacity.    

 

2. As stated, the Council is the owner of the Land at Maes Y Ffynnon, Bonvilston. 

The Council’s predecessor authority Cardiff Rural District Council acquired the 

Land by way of a conveyance dated 09 January 1956 (‘the 1956 

Conveyance’). The 1956 Conveyance states that the Land is purchased in 

exercise of the powers given to Cardiff Rural District Council by the Local 

Government Act 1933, the Housing Act 1936 and other unspecified powers.  

 

3. The Land was subsequently appropriated to housing and developed as a 

housing estate with ancillary roads and open space areas in accordance with 

Cardiff Rural District Council’s powers under the Housing Act 1936.  

 
4. The Land is registered in the name of the Council at Land Registry under title 

number CYM410667 where it is described as land at Maes Y Ffynnon, 

Bonvilston. The Land comprises a former garage site, roadway and grassed 

open space areas.  
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5. The application to register the Land as TVG was made on behalf of the 

residents of the Maes Y Ffynnon Residents Association together with St 

Nicholas and Bonvilston Community Council (‘the Applicant’) on the 23 May 

2019 (‘the Application’). The Registration Authority notified the Council of 

Application to register the Land as TVG on the 13 September 2019.  The 

Registration Authority has provided the Council with a copy of the Application. 

 
6. The Council has submitted a planning application to the Local Planning 

Authority for the development of 10 affordable housing units on a 0.3ha part of 

the Land to the north of the existing housing at Maes y Ffynnon. The proposed 

development lies within the settlement boundary of Bonvilston and is situated 

on land which can be considered a mix of previously developed land and open 

space. The loss of open space under the proposal is 0.18ha and therefore, a 

significant part of the existing open space will be retained despite the proposed 

development. It is believed that the Application is an attempt to frustrate this 

development.  

 

Basis for Objection, Legal Framework and Application of Legal Framework 

 

7. As stated above, the Council wishes to object to the Application and believes 

that the Application should be refused by the Registration Authority in its 

entirety and further, that no public inquiry should be necessary on the basis of 

the following. 

 

8. Before addressing the Council’s substantive objection, it should be noted that 

parts of the Land are intersected and covered by roadway, pathway and 

disused garages.   Most of the roadway is adopted highway and therefore 

cannot be registered as TVG because use of this part by the public is by legal 

right.  

 
9. Furthermore, any use that may not be considered lawful for highway purposes 

could not be reasonably discernible to a landowner so as to give rise to public 

usage sufficient for a TVG application. Consequently, such use would be 

incompatible with this part of the Land being TVG in any event.  

 
10. In a similar vein, it is asserted by the Council that the parts of the Land covered 

by unadopted roadway/pathway and disused garages do not have the physical 

characteristics or purpose to be included in a TVG application. The use of the 
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former disused garage site (including access to it and the car parking area) 

would have been with the Council’s permission and the inclusion of these parts 

of the Land are therefore incompatible with a TVG application also.   

 

11. Moving onto the substantive legal objection to the Application.   

 
12. The Application is made pursuant to section 15(1) of the Commons Act 2006 

(‘the 2006 Act’) on the basis that section 15(2) of the 2006 Act applies. The 

relevant criteria to be established is therefore whether “a significant number of 

the inhabitants of any locality, or of any neighbourhood within a locality, have 

indulged as of right in lawful sports and pastimes on the land for a period of at 

least 20 years; and they continue to do so at the time of the application”. 

 

13. The burden of proving that the Land has become TVG lies with the Applicant. 

All the criteria required to establish that the Land has become TVG must be 

properly and strictly proved by the Applicant on the balance of probabilities. 

The case law for this is Beresford (although Beresford has been overruled by 

Barkas – see below - it was not done so on this particular point which remains 

good law.   

 

14. The Council is not disputing the criteria that a ‘significant number of inhabitants’ 

have used parts of the Land for ‘lawful sports and pastimes’ for a period of ‘at 

least 20 years’ and ’continue to do so’. Instead this is relied upon in support of 

its objection to the Application.    

 
15. The Council’s objection to the Application is on the basis that the use of the 

Land for lawful sports and pastimes by local inhabitants has been ‘by right’ (i.e. 

in exercise of a legal right to do so) and not ‘as of right’ within the meaning of 

section 15(2) of the 2006 Act (i.e. without permission, force or secrecy). 

 
16. Accordingly, the Council maintains that the statutory criteria under the 2006 Act 

has not been met or correctly asserted by the Applicant.  

 

17. The legal framework in support of the Council’s objection are the cases R 

(Beresford) v Sunderland City Council (2004) 1 AC 889 (‘Beresford’) and 

Barkas v North Yorkshire County Council (2012) EWCA Civ 1373 (‘Barkas’) 
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18. In Beresford, the House of Lords gave strong guidance - albeit obiter - that 

where user is pursuant to a legal right, it cannot be user ‘as of right’ as required 

under section 15(1) of the Commons Act 2006. Following this, and more 

recently, it was accepted in Barkas that Beresford is authority for the 

proposition that there is a distinction between use of land ‘by right’ and use of 

the land ‘as of right’. 

 
19. The Supreme Court’s decision in Barkas is the leading case on ‘by right’ use. 

The Court held that recreational land provided and maintained by a local 

authority pursuant to section 12 of the Housing Act 1985 or its statutory 

predecessors was used by the public ‘by right’ and not ‘as of right’ within the 

meaning of section 15 of the 2006 Act. Therefore, if local inhabitants are 

indulging in lawful sports and pastimes on land ‘by right’ and not ‘as of right’ an 

application to register land as TVG will fail. 

 
20. It further held that a recreation ground provided for public use by a local 

authority pursuant to any of its statutory powers would similarly be used by the 

public ‘by right’ and not ‘as of right’. Where land is held by a local authority for 

the statutory purpose of recreation, and members of the public then use the 

land for that purpose, then they so use it pursuant to a statutory right to do so. 

They are accordingly not trespassers, which is a pre-requisite of land being 

used ‘as of right’. A use ‘by right’ was instead found to be precario.  

 
21. In applying the established legal principles derived from Barkas specifically to 

the Land and this Application, please note the following. 

 
22. When the Land was acquired by Cardiff Rural District Council (a predecessor in 

title of the Council and itself a creature of statute) in 1956 it was by virtue of the 

1956 Conveyance and as stated above, in exercise of the powers given to the 

Rural District Council by the Local Government Act 1933, the Housing Act 1936 

and other unspecified powers.  

 
23. Following this, the Rural District Council developed the housing on this part of 

Maes Y Ffynnon and duly laid out road, open space and other facilities ancillary 

to the housing development on the Land.   

 
24. It is apparent from the evidence contained in the Application itself that this was 

done and that since that time, it has been held and managed by the Council as 

housing land pursuant to the powers conferred on it (and its predecessor 
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authorities) by sections 79 and 80 of the Housing Act 1936 and in accordance 

with any subsequent housing legislation. 

 

Conclusion  

 

25. It is therefore proper to assume that the Council has been holding the Land for 

recreational purpose and associated amenity areas connected with the housing 

located at Maes Y Ffynnon and for the benefit of the residents.  Therefore, any 

use of that part of the Land that is actually open space by the public for lawful 

sports and pastimes has been ‘by right’ and not ‘as of right’. 

 

26. It is furthermore proper to assume that the local inhabitants i.e. the residents of 

Maes Y Ffynnon, have had a statutory right to use the Land since it was 

acquired by the 1956 Conveyance and requirements of section 15(1) of the 

Commons Act 2006 in connection with the registration of the Land as TVG are 

therefore, not met and for the reasons stated in this notice, the Application must 

fail. 

 

Further grounds 

 

27. The Council reserves the right to add to and amplify these grounds for 

objection at a later stage if required. 

 

Jocelyn Ham, solicitor on behalf of the Council   

 

Date: 04 December 2019. 
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Maes Y Ffynnon TVG Application

Dear James
 
With reference to the le�er you have received from the Applicant in this ma�er, MYFRA and your email response of 02 March 2020.
 
I have flagged up a couple of the issues raised by the Applicant and would respond/comment (in bold) as follows:
 
·                     At no �me has any resident of Maes Y Ffynnon, or Village Farm ever been required to seek permission to use the land for lawful

sports and pas�mes.

This is correct, the residents of Maes Y Ffynnon use the land with the consent of the Council i.e. by right. This means that an applica�on to
register land as new TVG must fail, in the Council as landowner’s view.
 
·                     The areas of land that flank the hardstands that used to hold the garages have provided the iden�fied green space for this usage

over the years.

This is not disputed.
 
·                     The Council has provided limited maintenance, or upkeep of this land and over the last 10 years this has only been the intermi�ent

cu�ng of grass.

The land belongs to and is maintained by the Council. The perceived frequency and standard of maintenance is not a relevant factor here.
 
·                     We recognise and understand that the hard stands and road area, cannot be classed as a green space, but they sit inside of the

area we wish to protect and our evidence proves that the areas either side have been used extensively and are central to village life in
Bonvilston, since the 1950s.

It is important to correctly iden�fy the area of land that is to be subject to the TVG applica�on and as stated in the ‘No�ce of Objec�on’ the
parts of the land covered by unadopted roadway/pathway and disused garages do not have the physical characteris�cs or purpose to be
included in a TVG applica�on. Further, the use of the former disused garage site (including access to it and the car parking area) would have
been with the Council’s permission and the inclusion of these parts of the land are therefore also incompa�ble with a TVG applica�on. 
 
·                     Your ‘No�ce of Objec�on’, does not dispute the fact that the area has been used con�nuously by residents for over 50 years.  It

acknowledges the use but in referring us to the case history of Barkus, is asser�ng that we have used it ‘by right’ and not ‘as of right’. 

This is correct. ‘By right’ means that the land has been used with the Council’s permission whereas ‘as of right’ means it has been used
without the Council’s permission. ‘As of right’ is a cri�cal part of the lexicological jigsaw in a TVG applica�on and if permission to use land is
essen�ally granted or allowed, then an applica�on must fail.
 

As the Council acknowledges the usage of the land for these ac�vi�es, it should concur and appreciate how important this area is to the
residents of Maes Y Ffynnon and the wider popula�on of Bonvilston.

 
This comment is noted but as previously stated in the ‘No�ce of Objec�on’, a significant part of the exis�ng open space will be retained
despite the proposed development.
 

The use of this land either ‘by right’ or ‘as of right’ has been extensive and consistent since the 1950s and therefore has formed a
significant part of Bonvilston’s history and con�nues to unite the community.

The use of the land has been by right – see above. As the MYFRA are aware, the Council’s predecessor authority acquired the land in the
1950s under powers given to it by the Local Government Act 1933, the Housing Act 1936 and other unspecified powers. The  land was
subsequently appropriated to housing and developed as a housing estate with ancillary roads and open space areas in accordance with
Cardiff Rural District Council’s powers under these Acts.
 
As stated in the ‘No�ce of Objec�on’ it is therefore proper to assume that Cardiff Rural District Council and now this Council as a statutory
successor has held the developed land for housing and the other parts for recrea�onal purpose and associated amenity areas connected
with this housing.  In other words, some of the land was specifically provided for amenity and recrea�on purpose and any subsequent use in
this regard is with the Council’s permission.
 

The fact that the Council is not dispu�ng the usage of the land, by implica�on are accep�ng the importance of it providing an area for
children to safely play, provide dog walking spaces, social events and lawful sports.

It is not disputed that parts of the land subject to the TVG applica�on has been provided for recrea�onal purposes. However, use of the land
for this purpose is with the Council’s permission and the Council intends to con�nue to preserve and maintain a propor�on of the land for
this purpose as the new development will primarily focus on the former garage site and the area around this.
 

Ham, Jocelyn <JHam@valeofglamorgan.gov.uk>

To:Docherty, James <jdocherty@valeofglamorgan.gov.uk>; James Docherty <jdocherty.vogc@gmail.com>;
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In your ‘No�ce of Objec�on’ you state that our mo�va�on for protec�ng the area is to ‘frustrate’ a planning applica�on for dwellings at
Maes Y Fynnon.  MYFRA refute this sugges�on and feel the need to assert that our mo�ve for protec�ng the area has been mis-
represented, by this statement. 

The comment is duly noted but it is common for a TVG applica�on to be made to restrict or even prevent development and as far as
landowner is aware, this applica�on was made once the garage area land had been iden�fied for redevelopment and a public consulta�on
event was held at Bonvilston Reading Rooms on the 4th February 2019, as part of a statutory pre-applica�on consulta�on process.
 

As described in our applica�on we are driven by the wish to maintain, a safe natural area where children can play and adults can
socialise, at village events, or walking their dogs.  Any development, or encroachment on the green area would be environmentally
degrading and socially damaging to the community.

The comment is duly noted but the inten�on of the landowner is to preserve some open space despite the development.
 

Our wish is to preserve the much-threatened wildlife that is in abundance in the area.  This includes ancient trees, Bats, the rep�le
popula�on of snakes, toads and Greater Crested Newts, Tawny, Barn and Li�le Owls and every species of wild birds, such as Finches,
Woodpeckers, Cuckoo’s, and Tits.

The comment is duly noted but preserva�on of wildlife etc is not the objec�ve of a TVG applica�on. Most of the preserva�on and ecology
issues will be considered as part of the planning process in any event.
 

We understand that the Council has operated a ‘Chinese wall’ approach in rela�on to this applica�on.  Whilst we accept that this is a
standard prac�ce where another department is objec�ng to a village green applica�on being dealt with by the same council, in its role as
Registra�on Authority, it would also be standard to avoid a ‘conflict of interest’ and to ensure transparency to hold a non-statutory
inquiry, which would address any issue of poten�al prejudice.

 
I believe this issue has been addressed by yourself in your email response to the Applicant dated 02 March 2020.

 
In your ‘No�ce of Objec�on’ you state that a public inquiry is not necessary for this applica�on. We would therefore ask how the issue of
poten�al prejudice has been addressed in the processing of this case, to ensure transparency and avoid a conflict of interest, par�cularly
in light of any future plans the council may have for the land. 

The ‘No�ce of Objec�on’ came from myself on behalf of the Council as landowner. It is standard to say in a such a no�ce that no inquiry is
needed if the landowner feels it has a strong case. However, the Council as landowner will s�ll par�cipate in an inquiry as appropriate and
as required.
 

We would like to highlight that recent planning applica�ons and proposed developments in other parts of Bonvilston, incorporate as
central features within their designs, green areas depic�ng children playing.  The clear message being that a green space in a village like
Bonvilston is central to the community.  It is not logical, or in the interests of the community to leave a green space that has been used for
over 50 years vulnerable, unappreciated or unrecognised, for its significant part in serving the community. 

As stated above, the inten�on of the landowner is to preserve a propor�on of the open space.
 

Recent development plans in Bonvilston iden�fy areas for poten�al green space in loca�ons that are unsafe for children to play, due to
the close proximity to traffic and the A48 main road.  Maes y Ffynnon for over 50 years has provided a safe place for children to play and
if protected could con�nue to do so in the future.   

See above.
 

We understand that Welsh legisla�on in this area falls behind that in place in England and that this is not favourable in terms of our
applica�on.   We do not wish in any way to antagonise the council in rela�on to the enclosed responses, following the rejec�on of our
applica�on and also aim to avoid any conflict. We request that the council takes �me to listen to our concerns in a pragma�c and
objec�ve way, that is not purely focused on a legal approach around mee�ng eligibility criteria for registering a green space. As residents
of MYFRA we ask the council to look beyond the criteria of how the land was originally purchased over 50 years ago, in a post war
climate and consider how Maes Y Ffynnon, has subsequently evolved and understand how important the green is to the whole
community.  

I understand the English legisla�on on TVG applica�ons is more rigid than the Welsh which was introduced to circumvent the abuse of the
TVG process to prevent development. Therefore, I am not sure why Welsh legisla�on is perceived to be less favourable to their applica�on.
 
I believe you have addressed the issue of rejec�on of the applica�on in your email response to the Applicant dated 02 March 2020.

 
MYFRA formally requests the opportunity to discuss further with the Vale of Glamorgan Council an explora�on of the op�ons available
around a voluntary registra�on of the village green under sec�on 15 (8) of the Commons Act 2006.

Voluntary registra�on of all the land subject to the current TVG applica�on is not an op�on.
 
Regards
 
Jocelyn
 
Jocelyn Ham
Senior Lawyer / Uwch Gyfreithiwr
Legal Services / Gwasanaethau Cyfreithiol
Vale of Glamorgan Council / Cyngor Bro Morgannwg
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tel / ffôn: 01446 709406
mob / sym:
e-mail / e-bost: JHam@valeofglamorgan.gov.uk
 
Consider the environment. Please don't print this e-mail unless you really need to.
Ystyriwch yr amgylchedd. Peidiwch ag argraffu'r neges hon oni bai fod gwir angen.
 
Visit our Website at www.valeofglamorgan.gov.uk
Ewch i'n gwefan yn www.bromorgannwg.gov.uk
 
Find us on Facebook / Cewch ddod o hyd i ni ar Facebook
Follow us on Twitter / Dilynwch ni ar Twitter
 
Correspondence is welcomed in Welsh or English / Croesewir Gohebiaeth yn y Gymraeg neu yn Saesneg.
 

25

mailto:JHam@valeofglamorgan.gov.uk
http://www.valeofglamorgan.gov.uk/
http://www.bromorgannwg.gov.uk/
http://en-gb.facebook.com/valeofglamorganlife
http://twitter.com/vogcouncil


 

IN THE MATTER OF LAND AT MAES Y FFYNON, BONVILSTON, VALE OF 
GLAMORGAN 

 

IN THE MATTER OF AN APPLICATION UNDER SECTION 15(2) COMMONS ACT 2006 

 

APPLICATION NO: 01/2019/VG50 

 

 

 

(1) MAES Y FFYNON RESIDENTS ASSOCIATION 
(2) BONVILSTON COMMUNITY COUNCIL 

 

Applicants 

-and- 

 

 

VALE OF GLAMORGAN COUNCIL 

 

Objector 

 
   

WITNESS STATEMENT OF JOCELYN SARAH HAM 
 

I, Jocelyn Sarah Ham, Senior Lawyer for the Vale of Glamorgan Council of Civic Offices, 

Holton Road, Barry CF63 4RU will say as follows:  

 
1. I have been employed by the Vale of Glamorgan Council and its predecessor authorities 

(‘the Council’) since August 1988. During that time, I have held various positions within 

the Council’s Legal Services Department and I currently hold the position of Senior 

Lawyer. I was admitted as a solicitor on the 02 November 1998.  

 

2. Following receipt of an application to register land at Maes Y Ffynnon Bonvilston as new 

town or village green, I was instructed by the Council’s Head of Housing and Building 

Services to object to the application and to investigate the history of the site in terms of 

the provision of housing.  

 
3.  On referring to the Council’s records including deeds and documents relating to the site 

and on further making enquiries of the Glamorgan Archives, which is a county record office 

26



and repository based in Cardiff which holds records for the whole of the historic county of 

Glamorgan and the post-1974 counties of Mid and South Glamorgan including records of 

Cardiff Rural District Council, Vale of Glamorgan Borough Council and the Vale of Glamorgan 

Council, I have been able to establish the following chronology of events in relation to the 

provision of housing at Maes Y Ffynnon:  

 
(1)         18 November 1948 

According to records held by the Glamorgan Archives, Cardiff Rural District Council (‘the 

Rural District Council’) made a planning application on this date for the erection of 6 no. 

houses at Bonvilston. These houses are to be reserved for occupation by members of 

the agricultural population.  

 

(2)          11 June 1949 

The Rural District Council acquire land at Bonvilston by virtue of a conveyance dated 11 

June 1949 for its proposed housing development and the first 6 houses are built.  

 

(3)          22 February 1950 and 29 March 1950 

According to records held by the Glamorgan Archives, the Rural District Council 

propose the erection of 6 no. additional houses at the site now known and referred to as 

Maes Y Ffynnon, Bonvilston.  The local planning authority approve amended scheme for 

the additional housing subject to the making up and construction of Maes Y Ffynnon 

Road. 

 

(4)           January 1953 

According to records held by the Glamorgan Archives, the Rural District Council is again 

looking to further extend its housing site at Maes Y Ffynnon, and considering acquiring 

additional land for this purpose. This is the land subject to the town and village green 

application.  

 

(5)            4 September 1953 

The Glamorgan Archive records indicate that the Rural District Council are considering a 

housing scheme at Peterston Road, Bonvilston (Women’s Land Army Hostel) as an 

alternative to the Maes Y Ffynnon site.  

 

(6)            28 Sep 1953 

As stated above, minutes show that the Rural District Council were initially planning to 

convert the Women’s Land Army Hostel in Bonvilston into dwellings and had applied to 
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the Glamorgan County Council Planning officer for permission to do this. However, the 

Council were planning to revert to the building more houses on the Maes Y Ffynnon site 

should this application be unsuccessful.  

 

(7)               25 January 1954 

Having considered an alternative site, the Rural District Council resolve to acquire and 

develop the Maes Y Ffynnon site instead.  

 

(8)              22 Feb 1954 

Minutes refer back to decision taken at previous meeting to abandon plans to convert 

the Hostel and acquire and develop the Maes Y Ffynon site instead.   

 

(9)              24 Jan 1955 

The minutes of 24 Jan 1955 record the terms for the acquisition of additional land at the 

Maes Y Ffynon site for £168  

 

(10) 4 Feb 1955 

According to records held by the Glamorgan Archives, Glamorgan County Planning 

Authority approve consent for 16 dwellings at Maes Y Ffynnon, Bonvilston.  

 

(11) 28 March 1955 

The Rural District Council received tenders for the site construction at Maes Y 

Ffynnon.  Tender from Messrs Chiltern and Davies of Bridgend is accepted. 

 

(12) 13 December 1955 

The Rural District Engineer and Surveyor reports on urgent Housing schemes and these 

include the building of 8 houses in Bonvilston. 

 

(13) 09 January 1956 

The Rural District Council formally acquires the additional land at Maes Y Ffynnon by a 

conveyance dated 09 January 1956. The conveyance states that the land is purchased 

in exercise of the powers given to Cardiff Rural District Council by the Local 

Government Act 1933, the Housing Act 1936 and other unspecified powers 

 

(14) 17 Jan 1956 

The Rural District Council’s Engineer and Surveyor reported that a tender from Charles 

Winstone had been received for the erection of eight houses on the Maes Y Ffynon site 
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and that negotiations were in progress to effect the necessary reduction to secure 

Ministry approval. 

 

(15) 21 Feb 1956 

The Rural District Council report that they are awaiting approval from the Ministry of 

Housing and Local Government for the tender of Charles Winstone for the erection of 

eight houses. 

 

(16) 20 Mar 1956 

Approval received from the Ministry of Housing and Local Government to the 

acceptance of the tender of Charles Winstone for the erection of the block of eight 

houses on the Maes y Ffynon site.   

 

(17) 23 Oct 1956 

The Rural District Coucil’s Engineer and Surveyor reported that due to the erection of 

further Council houses (now nearing completion) at Maes Y Ffynnon, it was necessary 

to renumber the existing twelve Council houses, the first block of six (erected in 1949) 

having been numbered incorrectly.  

 

(18) Late 1956  

The Maes Y Ffynnon Housing Estate is complete and the final houses are let by the 

Rural District Council. The Estate comprises 24 houses in total built over three phases 

together with ancillary roads and open space areas. 

 

The land and houses at Maes Y Ffynnon, Bonvilston would have been managed under 

the Housing Revenue Account requirements contained in the Housing Act 1936.  

 

(19) Late 1950s/1960s 

At some point during the late 1950s or early 1960s, garages were also constructed by 

the Rural District Council on the site which would have been primarily provided for the 

tenants on the site although they were never included in the housing tenancies and 

instead were let separately.  

  

(20) 1974 

As a result of the Local Government Act 1972, Cardiff Rural District was abolished and 

in 1974, its area was divided amongst the new local authority districts of Cardiff, 

Rhymney Valley, Taff-Ely and Vale of Glamorgan. The land and houses at Maes Y 
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Ffynnon Road, Bonvilston were transferred by statutory order to the Vale of Glamorgan 

Borough Council.  

 

 

(21) 1989 

Planning application approved for a residential development. Approval not implemented.  

 

(22) 1996 

As a result of the Local Government (Wales) Act 1994, the Vale of Glamorgan Borough 

Council was abolished and replaced with a new unitary authority, the Vale of Glamorgan 

Council and the land and houses at Maes Y Ffynnon Road, Bonvilston transferred by 

statutory order to the new unitary authority. 

 

(23) February 2010 

Council submit application for the development of 3 no. houses at Maes Y Ffynnon which 

is subsequently withdrawn.  

 

(24) 2018 

The garages are demolished.  

 

(25) 3 December 2018  

Council representatives attend a meeting of St Nicholas with Bonvilston Community 

Council at the Trehill Church Hall, Bonvilston to discuss the development proposals in 

detail with the Community Council and members of the public who were in attendance. 

 
(26) 4 February 2019  

A public engagement event was held at the Reading Rooms, Bonvilston as part of the 

Pre-application Consultation (PAC) process. In attendance were the Council’s Senior 

Planner; the Council’s Architects; and representatives from the Council’s Housing and 

Building Services Department.  

 

(27) 13 September 2019.   

The Registration Authority notified the Council of application to register land at Maes Y 

Fynnon Bonvilston as new town or village green  

 
(28) 19 September 2019 
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The Council Housing Development Team submit a planning application for new 

development submitted to the Local Planning Authority, which is pending.  

 

 

4. I believe that the facts stated in this witness statement are true. I understand that 

proceedings for contempt of court may be brought against anyone who makes, or 

causes to be made, a false statement in a document verified by a statement of truth 

without an honest belief in its truth. 

 

Signed : 

 

 

Date : 15 January 2021 
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IN THE MATTER OF LAND AT MAES Y FFYNON, BONVILSTON, VALE OF 
GLAMORGAN 

 

IN THE MATTER OF AN APPLICATION UNDER SECTION 15(2) COMMONS ACT 2006 

 

APPLICATION NO: 01/2019/VG50 

 

 

 

(1) MAES Y FFYNON RESIDENTS ASSOCIATION 
(2) BONVILSTON COMMUNITY COUNCIL 

 

Applicants 

-and- 

 

 

VALE OF GLAMORGAN COUNCIL 

 

Objector 

 
 

   
WITNESS STATEMENT OF MICHAEL INGRAM 

 

I, Michael Ingram, Head of Housing and Building Services for the Vale of Glamorgan 

Council based at the Alps Depot, Quarry Road, Wenvoe, CF5 6AA will say as follows:  

 

1. I am employed by the Vale of Glamorgan Council (‘the Council’) as the Head of 

Housing and Building Services and I have held this position since May 2017. I 

am based at the Council’s offices at Alps Depot, Wenvoe and I have overall 

responsibility for the Council’s Housing and Building Services function as well 

as looking after and managing assets (land and property) that fall under the 

Council’s Housing portfolio. 

 

2. I have worked for the Council (and its predecessor authority, the Vale of 

Glamorgan Borough Council) for around 32 years in a variety of roles 
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connected with the Council’s Housing function and over the course of that time, 

I have had reason to visit the Maes Y Ffynnon site on several occasions. I have 

also dealt directly with several issues raised in relation to the site which means 

I have a personal knowledge of the site location, history and layout. 

 
3. To gather the information needed in respect of this matter, I have consulted 

with colleagues from the Parks section of the Council. The Parks section have 

confirmed that they carry out routine cutting and maintenance of land which fall 

under the responsibility of the Housing service/ function including the land at 

Maes Y Ffynnon. The staff I have consulted have worked for the Council and 

have carried out grass cutting and grounds maintenance work for over 30 years.  

 
The land/ site 

 

4. The Council is the owner of the land at Maes Y Ffynnon, Bonvilston. I am aware 

from the Council’s legal records and deeds that the Council’s predecessor 

authority Cardiff Rural District Council acquired the Land by way of a 

conveyance dated 09 January 1956 (‘the 1956 Conveyance’). The 1956 

Conveyance states that the Land is purchased in exercise of the powers given 

to Cardiff Rural District Council by the Local Government Act 1933, the Housing 

Act 1936 and other unspecified powers.  

 
5. I am also aware from the Council legal records and deeds that the land was 

developed as a housing estate with ancillary roads and open space areas, 

including the part now subject to the town and village green application, in 

accordance with Cardiff Rural District Council’s powers under the Housing Act 

1936.  

 
6. At that time or sometime soon afterwards, and in order to provide further 

facilities on the site, garages were constructed.  

 
7. The land itself is a mixture of road, pavement, parking space and green area, 

in addition to concrete hardstandings left following the demolition of garages 

which were previously located on the site. The following site plan and images 

show the location and nature of the land. There is green space at the junction 
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of Maes Y Ffynon with the A48 and a further section towards the top of the site 

towards where the garages were formerly located. The green spaces comprise 

mainly grassed area with several mature trees and shrubs. 

 

8.  

 

9.  

 
10. Following the demolition of the garages, flat hardstandings have been left to 

ensure the site remains safe and secure pending any future changes in land 

use. 

 
Use of site 

 
11. The site is a residential development comprising 24 homes. The first tenants 

moved into the properties on or around 1958. The garages were primarily 

provided for the tenants on the site and the green space was an amenity area 

for tenants and other local people.  
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12. The garages were not provided with the homes but have always been let 

separately under a licence agreement. The Council operates a waiting list 

system for garages and tenants and other members of the public are able to 

able to rent a garage. Council tenants have priority on the waiting list when 

letting garages, however when there is not sufficient interest in the garages 

from local tenants, they are let to other people within the local community. 

Persons renting a Council garage sign a lease agreement and are required to 

pay a weekly charge for the use of the garage (which needs to be used for 

vehicle storage). 

 
13. The green area at Maes Y Ffynon was designed as an amenity space for local 

people and access to this area has never been restricted or controlled. 

 
14. Most of the homes at Maes Y Ffynon have been sold under the relevant 

legislation including the Right to Buy Act 1980 and there are now only 2 Council 

owned homes remaining on the site. These are both tenanted. The abolition of 

the Right to Buy legislation in Wales means that no further homes will be sold 

by the Council at the site. 

 
15. The cost of maintaining and managing the Council land at Maes Y Ffynon is 

met by the Housing Revenue Account. Essentially this is the income from rent 

received from Council-owned properties and garages. This means that things 

like grass cutting, tree maintenance, upkeep of buildings etc is paid for 

exclusively by Council tenants. Private owners living in the vicinity, including 

people who have purchased their homes from the Council do not make any 

financial contribution towards the upkeep of the land. 

 
16. The only exception to this being the adopted highway which is maintained by 

the Council’s Highways team and funded from the Council’s General Fund I.e. 

Council Tax receipts and other income.   

 
Management of site 

 

17. The site has been managed by the Council since it was first acquired. Typical 

management activities include maintenance of homes and garages; regular 
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grass cutting and routine maintenance of trees/ vegetation; site visits/ checks. 

There are extensive records held of correspondence relating to the site which 

includes notes of tenancy visits, written requests to the Council, tenancy 

agreements, garage licence agreements etc. In addition, it is possible to provide 

testimony from Council staff who have over many years, carried out 

management and maintenance works at the location. 

 

18. By way of some specific examples, the records show the Council’s Housing 

staff arranged for a fallen tree to be removed from site; there was a request by 

residents for the Council to widen the road; another request to install additional 

lighting in the garage forecourt area and an approach from an individual to buy 

a section of the green space from the Council. More recently, the Council 

erected a handrail along section of footpath towards the front of the site. These 

types of requests demonstrate the Council has managed the site constantly and 

continuously since its first adoption. 

 

19. Following an appraisal exercise of all garages within the Council’s property 

portfolio, the decision was made to demolish the garages at Maes Y Ffynnon, 

Bonvilston. This decision was made on the basis of the physical condition of 

the garages, future levels of investment required to maintain the garage 

structures at an acceptable standard and levels of demand for garages in that 

areas. The demolition work was later carried out on or around 2018 by a 

contractor appointed by the Council and the area was made safe in the short 

term pending any decisions regarding the future use of the land. 

 

 

20. I believe that the facts stated in this witness statement are true. I understand 

that proceedings for contempt of court may be brought against anyone who 

makes, or causes to be made, a false statement in a document verified by a 

statement of truth without an honest belief in its truth. 
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Signed :   

 

Date :  15th January 2021 
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The electronic official copy of the
register follows this message.

Please note that this is the only official
copy we will issue.  We will not issue a
paper official copy.

Mae'r copi swyddogol electronig o'r
gofrestr yn dilyn y neges hon.

Sylwch mai hwn yw'r unig gopi swyddogol a
ddarparwn. Ni fyddwn yn darparu copi
swyddogol papur.
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Title number / Rhif teitl

CYM410667

Edition date / Dyddiad yr

argraffiad 11.08.2008

– This official copy shows the entries on the register of title on
18 JAN 2021 at 11:29:46.

– This date must be quoted as the "search from date" in any
official search application based on this copy.

– The date at the beginning of an entry is the date on which
the entry was made in the register.

– Issued on 18 Jan 2021.
– Under s.67 of the Land Registration Act 2002, this copy is

admissible in evidence to the same extent as the original.
– This title is dealt with by HM Land Registry, Wales Office.
– Mae'r copi swyddogol hwn yn dangos y cofnodion yn y

gofrestr teitl ar 18 IONAWR 2021 am 11:29:46.
– Rhaid dyfynnu'r dyddiad hwn fel y "dyddiad y chwilir ohono"

mewn unrhyw gais am chwiliad swyddogol sy'n seiliedig ar y
copi hwn.

– Y dyddiad ar ddechrau cofnod yw'r dyddiad y gwnaethpwyd
y cofnod yn y gofrestr.

– Cyhoeddwyd ar 18 Ionawr 2021.
– Dan adran 67 Deddf Cofrestru Tir 2002, mae'r copi hwn yn

dderbyniol fel tystiolaeth i'r un graddau â'r gwreiddiol.
– Gweinyddir y teitl hwn gan Gofrestrfa Tir EM Swyddfa

Cymru.

A: Property Register / Cofrestr Eiddo

This register describes the land and estate comprised in the title.

Mae'r gofrestr hon yn disgrifio'r tir a'r ystad a gynhwysir yn y teitl.

THE VALE OF GLAMORGAN/BRO MORGANNWG

1 (11.08.2008) The Freehold land shown edged with red on the plan of the
above title filed at the Registry and being Land at Maes Y Ffynnon,
Bonvilston, Cardiff.

B: Proprietorship Register / Cofrestr Perchnogaeth

This register specifies the class of title and identifies the owner. It contains
any entries that affect the right of disposal.

Mae'r gofrestr hon yn nodi'r math o deitl ac yn enwi'r perchennog. Mae'n
cynnwys unrhyw gofnodion sy'n effeithio ar yr hawl i waredu.

Title absolute/Teitl llwyr
1 (11.08.2008) PROPRIETOR: THE VALE OF GLAMORGAN COUNCIL of Civic

Offices, Holton Road, Barry CF63 4RU.

1 of 2 /1 o 2
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B: Proprietorship Register continued / Parhad o'r gofrestr
perchnogaeth
2 (11.08.2008) A Conveyance of the land in this title and other land

dated 9 January 1956 made between (1) William Powell & Sons Limtied
(Vendor) and (2) The Council For The Rural District of Cardiff (the
Council) contains purchaser's personal covenant(s) details of which are
set out in the schedule of personal covenants hereto.

Schedule of personal covenants
Atodlen cyfamodau personol
1 The following are details of the personal covenants contained in the

Conveyance dated 9 January 1956 referred to in the Proprietorship
Register:-

"The Council hereby covenant with the Vendors that they the Council or
their successors in title will at their own expense forthwith make and
for ever hereafter maintain along the eastern and northern sides of the
said piece of land hereby conveyed a good and sufficient boundary fence
and will form a new access to Enclose No 38 in the position marked A on
the attached plan to the Vendors` satisfaction using the existing posts
and field gate from the existing access to enclosure No. 69 aforesaid."

NOTE: Enclosure 38 referred to is the field lying to the north of the
land in this title. The point marked A referred to has been reproduced
on the title plan.

C: Charges Register / Cofrestr Arwystlon

This register contains any charges and other matters that affect the land.

Mae'r gofrestr hon yn cynnwys unrhyw arwystlon a materion eraill sy'n
effeithio ar y tir.

1 (11.08.2008) The land is subject to rights of support for structures
and buildings erected on adjoining land.

2 (11.08.2008) The land is subject to rights of drainage and rights in
respect of the supply of water, gas, electricity and other services.

3 (11.08.2008) The roads and footpaths included in the title are subject
to rights of way.

4 (11.08.2008) The garage forecourts are subject to rights of way and
user.

5 (11.08.2008) The land is subject to the rights granted by a Deed dated
6 May 1969 made between (1) Cardiff Rural District Council and (2)
Frederick Arthur Lewis.

NOTE: Copy filed.

End of register / Diwedd y gofrestr

Title number / Rhif teitl CYM410667

2 of 2 /2 o 2
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These are the notes referred to on the following

official copy

The electronic official copy of the title plan follows this

message.

Please note that this is the only official copy we will

issue.  We will not issue a paper official copy.

This official copy was delivered electronically and

when printed will not be to scale.  You can obtain a

paper official copy by ordering one from HM Land

Registry.

This official copy is issued on 18 January 2021 shows

the state of this title plan on 18 January 2021 at

11:29:46. It is admissible in evidence to the same

extent as the original (s.67 Land Registration Act

2002).  This title plan shows the general position, not

the exact line, of the boundaries. It may be subject to

distortions in scale. Measurements scaled from this

plan may not match measurements between the same

points on the ground.

This title is dealt with by the HM Land Registry, Wales

Office .

Dyma'r nodiadau y cyfeirir atynt ar y copi

swyddogol canlynol.

Mae'r copi swyddogol electronig o'r cynllun teitl yn

dilyn y neges hon.

Sylwch mai hwn yw'r unig gopi swyddogol a

ddarparwn. Ni fyddwn yn darparu copi swyddogol

papur.

Anfonwyd y copi swyddogol hwn yn electronig a phan

gaiff ei argraffu ni fydd wrth raddfa. Gallwch gael copi

swyddogol papur trwy archebu un o Gofrestrfa Tir EM.

Mae'r copi swyddogol hwn a gyhoeddir ar 18 Ionawr

2021 yn dangos sefyllfa'r cynllun teitl hwn ar 18 Ionawr

2021 am 11:29:46. Mae'n dderbyniol fel tystiolaeth i'r

un graddau â'r gwreiddiol (adran 67 Deddf Cofrestru

Tir 2002).  Mae'r cynllun teitl hwn yn dangos safle

cyffredinol, nid union linell, y terfynau. Gall fod

gwyriadau yn y raddfa. Mae'n bosibl na fydd

mesuriadau wedi eu graddio o'r cynllun hwn yn cyfateb

â mesuriadau rhwng yr un pwyntiau ar y llawr.

Gweinyddir y teitl hwn gan Gofrestrfa Tir EM Swyddfa

Cymru.
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This official copy is incomplete without the preceding notes page.
Mae'r copi swyddogol hwn yn anghyflawn heb y dudalen nodiadau flaenorol.
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CONDITION SURVEY AND REPORT 
 

Vale of Glamorgan, Garage condition Survey’s, Sept 2016 
 

 
 

1-5 MAES-Y-FFYNNON 
 

 
 

LOCATION, 
1-5 Maes-y-Ffynnon, Bonvilston. 
This block of 5 garages are built at the end of a cul-de-sac in a residential street. 
The road leading to the garage block is covered in loose stone chippings and the 
surrounding area is a cluster greens and trees, some of which have TPO against 
them. Which are highlighted in figure 1. 
The survey was undertaken on the 2/9/16. 
 

CONSTRUCTION TYPE 
This block of 5 garages were built circa 1950 and are of a traditional, single skin, clay 
brick construction mixed with precast concrete side and rear elevations. They are 
built on a concrete hard stand. The roof itself is a presumed asbestos material and 
runs from front to back and has a fall of under 15 degrees making this a flat roof 
structure. The garage fascia’s to the rear and side are precast concrete and are 
decaying fast. 
The doors are an up and over style door, all 5 doors are in need of replacing, (see 
figure 12) 
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CONDITION SURVEY AND REPORT 
 

Vale of Glamorgan, Garage condition Survey’s, Sept 2016 
 

 
 
 
CONDITION, 
All five garage doors are in need of replacing along with their timber surrounds, (see 
figure 12) 
The brickwork fronts show signs of cracking and splitting due to compaction, 
movement and age. The precast concrete panels also show signs of cracking due to 
the above reasons. The precast concrete fascia’s are also falling away and decaying 
through age and movement. 
The roof is original as well as the fixings which have corroded and are no longer 
preventing water from entering the structure. There is a significant amount of debris 
and vegetation growing over and onto the roof. 
 
 
  

IMMEDIATE ACTION TAKEN, 
Surveyor made of a point highlighting this block in his survey sheets to address 
these issues ASAP 
 

MAINTENANCE AND REVENUE 
 
 The overall costs to remove the roof material and repair this block would be an 
estimated £7500-10,000. As removing and replacing the roof alone would come 
close to £3500 and Renewing the doors alone would cost £4000. Working on the 
assumption that all 5 the units were rented out once complete, the yearly income 
would be in the region of £1800. In summary the cost to repair far outweighs the 
income gained, as it would take between 3-5 years to turn a profit and that also 
depends on whether all three units are rented out for the five years. 
 

RECOMMENDATIONS, 
• I recommend that any rented units be re-housed.  

• Demolish the entire block as renewing the roof and doors repairing the 
precast concrete panels would be too expensive 

• Make good surrounding area and fencing 

• Concrete hard stands removed and the ground to be made good 

•  This plot would make an ideal place for redevelopment .Further assessment 
should be taken on whether the land could be re-used in a housing capacity. 
(see figure 1) 
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CONDITION SURVEY AND REPORT 
 

Vale of Glamorgan, Garage condition Survey’s, Sept 2016 
 

 
Fig 1, location of 1-3 Duffryn close garages, garage layout and also shows the councils housing land 
boundary. 

 
Fig 2 overall view of garage block 

 
Fig 3 garage number 4-5 and the genera state of the brick work and vegetation  

 
Fig 4 closer look the garage block showing the state of the doors and the vegetation 
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CONDITION SURVEY AND REPORT 
 

Vale of Glamorgan, Garage condition Survey’s, Sept 2016 
 

 
Fig 5 shows garage number 1 

 
Fig 6 shows garage 2 

 
Fig 7 shows garage number 3 

 
Fig 8 shows the side elevation of garage number 1 
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CONDITION SURVEY AND REPORT 
 

Vale of Glamorgan, Garage condition Survey’s, Sept 2016 
 

 
Fig 9 shows the side elevation of garage 5 and the state of the precast concrete panels 

 
Fig 10 shows the rear elevation of garage number 4+5  

 
Fig 11 shows the rear elevation of garage number 1-3 with the decayed concrete fascia and 
overgrown vegetation 

 
Fig 12 shows the roof of garage number 2+3. 
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CONDITION SURVEY AND REPORT 
 

Vale of Glamorgan, Garage condition Survey’s, Sept 2016 
 

 
Fig 13 shows the roof of garage 1 and the poor state that it is in along with the splitting of the clay 
bricks. 

 
Fig 14 shows a closer look at the rear of garage number 4 

 
Fig 15 shows the inside of garage 4 

 
Fig 16 shows the surrounding area leading up to the block garages  
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CONDITION SURVEY AND REPORT 
 

Vale of Glamorgan, Garage condition Survey’s, Sept 2016 
 

 
Fig 17 shows the vegetation growing to the rear of the garage block  

 
Fig 18 shows the surrounding area adjacent to the block. 
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1. Introduction 
1.1.1. On behalf of the Vale of Glamorgan (VoG) Council’s Housing Department, the 

Operational Manager for Planning and Building Control of the Vale of Glamorgan 

Council has directed the Planning Policy Department to act as a planning 

consultant to bring forward Land to the North of Maes y Ffynnon, Bonvilston for a 

100% affordable housing scheme.  

 

1.1.2. The proposed development relates to a site located within the settlement of 

Bonvilston. The application site is currently owned by the Council’s Housing 

Department and previously accommodated garages associated with the existing 

housing along Maes y Ffynnon. The parcel of land the proposal relates to is 

approximately 0.3ha and is situated at the northern end of Maes y Ffynnon as 

shown in Figure 1. 

 

1.1.3. The proposal is for a 100% affordable housing scheme and seeks to meet the 

affordable housing need for the housing market area of Wenvoe as defined in the 

Council’s Local Housing Market Assessment (2017) and which includes the 

settlement of Bonvilston.   

 

1.2. Purpose and Scope of Design and Access Statement (DAS) 

 

1.2.1. The DAS is intended to explain and justify the objectives and concepts of good 

design used within a development proposal and how these design principles are 

reflected throughout the scheme. The DAS reflects  the tenets of good design, as 

outlined within Planning Policy Wales (PPW) Edition 10 (2018)1 and Technical 

Advice Note (TAN) 12: Design (2016)2; and how these have been considered 

from the beginning of the development process.  

 

1.2.2. Welsh Government has produced guidance called ‘Design and Access 

Statements in Wales’ (2017) which sets out what a DAS should cover in the 

Welsh context. This DAS has been produced in accordance with the Town and 

Country Planning (Development Management Procedure) (Wales) Order 2012 

(as amended) which sets out the following minimum requirements a DAS should 

include: 

 

 The design principles and concepts that have been applied to the 

development; and 

 

 How issues relating to access to the development have been dealt with. 

  

                                                
1 PPW (2018) - https://beta.gov.wales/sites/default/files/publications/2018-12/planning-policy-wales-
edition-10.pdf  
2 TAN 12: Design (2016) - https://gov.wales/docs/desh/publications/160504-technical-advice-note-12-
en.pdf  
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2. Planning History 
 

2.1. The following planning history relates to the site: 

 

 1989/00578/RG5 

o Location - Land adjacent to 24 Maes-y-Ffynnon 

o Proposal - Residential Development (Regulation 5) 

o Decision - Approved (4th September 1989) 

 

 2010/00113/RG4 

o Location - Land at end of cul-de-sac, Maes Y Ffynnon, Bonvilston 

o Proposal - Outline application for residential development of land for 3 

houses 

o Decision - Withdrawn (12th March 2010) 

 

2.2. Any approved planning consents have lapsed. The garages which occupied the 

land have been recently demolished and only the hard standing now remains 

leaving the site vacant. The previous residential development permitted under 

1989/00578/RG5 was not implemented and since its approval there have been a 

number of material changes to national and local policy which must be 

considered under this application. 
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3. Summary of the Proposal 
 

3.1.1. The proposed development is for 10 affordable housing units on 0.3ha site on 

land to the north of Maes y Ffynnon. The proposal lies within the settlement 

boundary of Bonvilston and is situated on land which can be considered a mix of 

previously developed land and greenfield land.  

 

3.2. Location 

 

 

Figure 1: Site Location 

3.2.1. The development site is located within the residential settlement boundary of 

Bonvilston identified as a Minor Rural Settlement in the Council’s adopted Local 

Development Plan (LDP). The site is positioned at the end of the cul-de-sac 

known as Maes Y Ffynnon and which serves as primary access to eight 

residential properties. The street scene mainly consists of two storey residential 

terraced properties which previously formed a part of the Rural District Housing 

Council estate. The properties are finished in white or cream render and share a 

reasonably uniform design. There are a number of similar semi-detached and 

detached properties within the vicinity of the site. 
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 Photograph 1: Entrance to Maes y 
Ffynnon Cul-de-Sac 

 

 Photograph 2: Row of Terraced 
Housing along Cul-de-Sac 

 

 Photograph 3: Adjacent Detached 
Property to the West 

 

 Photograph 4: Row of Houses along 
Maes y Ffynnon 

 

 

3.2.2. The site lies on the northern boundary of the Bonvilston facing out towards 

Cottrell Park Golf Course which borders the site to the north and east. The site 

adjoins the curtilage of no.24 Maes y Ffynnon to the south and an area of 

informal amenity open space which benefits from the presence of a number of 

mature trees a number of which are protected by a Tree Preservation Order(s). 

The western boundary of the site is bordered by an adopted highway which leads 

to the property known as Sunnyside to the north. Opposite the site to the west is 

a large detached dwelling known as Redland House which overlooks the site. 
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Photograph 5: Approach to Site 

 

Photograph 6: View of North Western Corner 

 

Photograph 7: View to the West 

 

 Photograph 8: View of South Western 
Corner 

 

Photograph 9: View towards Maes y Ffynnon 
Cul-de-Sac 

 

Photograph 10: View to the East 
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 Photograph 11: View of Site Entrance 

 

 Photograph 12: Adjoining Footpath to 
the Northern Boundary 

 

 

3.2.3. The site is enclosed by hedgerows and other vegetation to the north, east and 

west with the main access to the site being to the south from Maes Y Ffynnon.  

 

 

Figure 2: Site Context (Aerial 2017) 

3.2.4. The Ely Valley and Ridges Slopes Special Landscape Area (SLA) covers all of 

the land to the north of the site (Policy MG17 (3) refers) and a Public Right of 

Way (footpath) runs along the northern boundary of the site. 

 

3.2.5. The site is approximately 270m from the nearest bus stop which is located to the 

south of the site on the A48. 
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Figure 3: Access to Site 

 

3.2.6. The site benefits from reasonably good highway access from the A48 which is 

accessed directly from Maes y Ffynnon to the south of the site. To the north 

Maes y Ffynnon continues and provides access to the residential property known 

as Sunnyside. The A48 offers wider links to the M4 and surrounding settlements 

such as Barry, St Nicholas and Culverhouse Cross which have a wider range of 

services and facilities. The road which currently serves Maes y Ffynnon is 

identified as an adopted highway although the hard standing/access area that 

served the now demolished garages is not adopted. All access roads serving the 

proposed development would be constructed to current highway standards. 
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4. National and Local Planning Policy 
 

4.1. National Policy 

 

4.1.1. Planning Policy Wales Edition 10 (PPW) (December 2018) published by Welsh 

Government provides the national planning policy context for Wales. PPW is also 

supported by various topic based Technical Advice Notes (TANs) which provide 

detailed guidance on a number of issues.  

Planning Policy Wales (PPW) Edition 10 (2018) 

 

4.1.2. PPW sets out the land use policy context for the consideration and evaluation of 

all types of development to promote sustainable development which is defined by 

the Well-being and Future Generations (Wales) Act (2015) as “the process of 

improving the economic, social, environmental and cultural well-being of Wales 

by taking action, in accordance with the sustainable development principle, aimed 

at achieving the well-being goals.” (PPW, p.9, 2018). The sustainable 

development principle seeks to ensure the needs of the present are met without 

compromising the ability of future generations to meet their own needs. This 

concept of sustainable development is promoted by PPW relating to both the 

preparation of development plans and in the determination of planning 

applications. 

 

4.1.3. PPW sets out the national planning policy approach to ensure the requirements 

of the Well-being and Future Generations (Wales) Act (2015) are met through 

adopting a placemaking approach to plan making, planning policy and decision 

making. Placemaking is defined in national policy as “a holistic approach to the 

planning and design of development and spaces, focused on positive outcomes. 

It draws upon an area’s potential to create high quality development and public 

spaces that promote people’s prosperity, health, happiness, and well-being in the 

widest sense.” (PPW, p.16, 2018). To ensure those involved in the planning 

system follow the placemaking approach, PPW outlines the key principles that 

should be adhered to: 

 

 Growing our economy in a sustainable manner; 

 Making best use of resources; 

 Facilitating accessible and healthy environments; 

 Creating and sustaining communities; 

 Maximising environmental protection and limiting environmental impact. 

 

4.1.4. Paragraph 3.3 of PPW emphasises the importance good design plays in creating 

sustainable development. The scope of good design goes beyond the 

architecture of the building and includes “the relationship between all elements of 

the natural and built environment and between people and places.” (PPW, p.26, 
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2018). To ensure good design is achieved developments should meet the 

objectives of good design through the five key aspects set out in figure 4 below: 

 

 

Figure 4: Objective of Good Design (Source: PPW 2018) 

4.1.5. PPW endorses the use of previously developed land wherever possible to be 

used in preference to greenfield sites. Where the land is located within 

settlements PPW states “such land should generally be considered suitable for 

appropriate development where its re-use will promote sustainability principles 

and any constraints can be overcome” (PPW, p.37, 2018). For the purposes of 

planning previously developed land is defined as:  

 

“Previously developed (also known as brownfield) land is that which is or was 

occupied by a permanent structure (excluding agricultural or forestry buildings) and 

associated fixed surface infrastructure. The curtilage of the development is included, 

as are defence buildings and land used for mineral extraction and waste disposal 

where provision for restoration has not been made through development 

management procedures. 

 

Excluded from the definition are: 

 land and buildings currently in use for agricultural or forestry purposes; 
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 land which has not been developed previously, for example parks, recreation 

grounds, golf courses and allotments, even though these areas may contain 

certain urban features such as paths, pavilions and other buildings; 

 and where the remains of any structure or activity have blended into the 

landscape over time so that they can reasonably be considered part of the 

natural surroundings; 

 and which is species rich and biodiverse and may qualify as section 7 habitat’ 

or be identified as having nature conservation value; fn Environment Act; and 

 previously developed land subsequently put to an amenity use.” (PPW, p.38, 

2018) 

 

4.1.6. Paragraph 4.2.25 of PPW relates to Affordable Housing and states “A 

community’s need for affordable housing is a material planning consideration 

which must be taken into account in formulating development plan policies and 

determining relevant planning applications.” (PPW, p.59, 2018). 

 

4.1.7. In regards to the provision of affordable housing PPW emphasises the 

importance of affordable housing exception sites which help to meet identified 

requirements and ensure the viability of the local community. PPW stresses 

“Where such policies are considered appropriate it should be made clear that the 

release of small housing sites within or adjoining existing settlements for the 

provision of affordable housing to meet local needs which would not otherwise be 

allocated in the development plan, is an exception to the policies for general 

housing provision” (PPW, p.60, 2018) Furthermore, the affordable housing 

provided on exception sites should meet the needs of local people in perpetuity 

and must meet all the other criteria which housing development would usually be 

judged (PPW, 2018). 

 

Technical Advice Notes (TANs) 

 

4.1.8. Technical Advice Note (TAN) 2: Planning and Affordable Housing (2006) 

defines affordable housing for the purposes of planning as “housing where there 

are secure mechanisms in place to ensure that it is accessible to those who 

cannot afford market housing, both on first occupation and for subsequent 

occupiers.” (TAN 6, p.4, 2006) and includes social rented and intermediate 

housing. TAN 6 places a strong presumption in favour of affordable housing 

being provided on application sites to contribute to development of socially mixed 

communities (Para.5.4, 2006). 

4.1.9. Technical Advice Note (TAN) 12: Design (2016) builds upon the objectives of 

good design set out in PPW providing further guidance on the elements of good 

design which should be included within development proposals. The design 

context is individual to each proposal however there are broad areas which 

should be covered in any proposal which are outlined in TAN 12. The key 

guidance relating to the proposed development are: 
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 “Those involved in the design process need to recognise existing urban 

qualities and find ways of ensuring that new development strengthen or 

complement these.” (para.5.7.2, 2016) 

 

 “Building at higher densities is not synonymous with high rise development 

and innovative good design is a prerequisite to the success of higher 

densities. The perception of lower density can be influenced by skilful design. 

Clearly defining public and private space and ensuring suitability for purpose 

will be particularly important where densities are high.” (para.5.7.4, 2016) 

 

 “The design of housing layouts and built form should reflect local context and 

distinctiveness, including topography and building fabric. Response to context 

should not be confined to architectural finishes. The important contribution 

that can be made to local character by contemporary design, appropriate to 

context, should be acknowledged. To help integrate old and new 

development and reinforce hierarchy between spaces, consideration should 

be given to retaining existing landmarks, established routes, mature trees and 

hedgerows within housing areas as well as introducing new planting 

appropriate to the area. All residential proposals should seek to minimise 

energy demand, larger schemes should investigate the feasibility of a district 

heating scheme especially when mixed uses are proposed for the site.” 

(para.5.11.3, 2016) 

 

 “The location and definition of public and private space and the design of 

boundary treatment are particularly important for housing. New development 

should take account of the existing relationship of buildings to landscape and 

the local means of boundary definition such as hedges, walls and fences. In 

general, every effort should be made to orientate dwellings so that they front 

existing roads and spaces, ensuring a balance with the need to promote 

features of environmental sustainability. The relationship of the perimeter of a 

development to its setting is important and developments which turn their 

back on existing roads do not integrate well with their context.” (para.5.11.4, 

2016) 

 

4.2. Local Planning Policy 

 

Vale of Glamorgan Local Development Plan 2011-2026 (Adopted June 2017) 

 

4.2.1. The Local Development Plan (LDP) is the principle planning policy document for 

the Vale of Glamorgan. The following policies are considered to be relevant to the 

proposal and are reflected in the proposed development: 

 

4.2.2.  

 

 Policy SP1 - Delivering the Strategy 
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 Policy SP3 - Residential Requirement 

 Policy SP4 - Affordable Housing Provision 

 Policy MD1 - Location of New Development  

 Policy MD2 - Design of New Development 

 Policy MD5 - Development within Settlement Boundaries 

 Policy MD6 - Housing Densities  

 Policy MD7 - Environmental Protection 

 Policy MD9 - Promoting Biodiversity 

 

Supplementary Planning Guidance (SPG) 

 

4.2.3. The Council has prepared a suite of SPG documents which support the policies 

in the LDP and are material considerations in the determination of planning 

applications. The following SPG are considered to be relevant to this proposal: 

 

 Affordable Housing SPG (2018) 

 Biodiversity and Development SPG (2018) 

 Parking Standards SPG (2015) 

 Planning Obligations SPG (2018) 

 Residential & Householder Development SPG (2018) 

 Trees, Woodlands, hedgerows and Development SPG (2018) 

 

Other Relevant Background Papers 

 

4.2.4. Local Housing Market Assessment (2017) (LHMA) - In accordance with the 

requirements of TAN 2, a LHMA was produced in 2017 which analyses the 

housing market within the Vale of Glamorgan and calculates the net need for 

affordable housing over a 5 year period. In order to meet the identified demand, 

the LHMA identifies a need to deliver 579 affordable units per year. 

 

4.2.5. Sustainable Settlements Appraisal Background Paper (2016) - The 

Sustainable Settlements Appraisal was prepared as background evidence to the 

LDP and provides an audit of services and facilities within the Vale of Glamorgan 

in order to assess settlement sustainability and identify areas suitable to 

accommodate additional development.  The Appraisal lists Bonvilston as a Minor 

Rural Settlement with a population of approximately 354 (2016). Bonvilston 

scores 9 in sustainability due to the range of facilities available and access to 

public transport and is ranked 17 out of the 57 settlements assessed. 
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5. Design Considerations 

5.1. Brief and Vision 

 

5.1.1. The client proposes to bring forward a 100% affordable housing scheme on the 

application site to meet the identified need for affordable housing within the 

market area of Wenvoe. The Council’s Local Housing Market Assessment (2017) 

identified an over provision of affordable housing of 3 units within the Wenvoe 

area. However the LHMA stresses “The assessment should be considered an art 

and not a science, as the data is only correct at the time the calculation is 

conducted and should only be used as a periodic review of the housing market.” 

(LHMA, p.7, 2017). Since the LHMA assessment in 2017 the Council’s Housing 

Department has advised that there is still a waiting list of potential occupants 

seeking affordable housing in the Wenvoe Area with 144 people currently on the 

waiting list for an affordable home. Therefore, it is considered there is an 

evidenced need for further affordable housing within the area to which the 

proposed development would help address.  

 

5.1.2. The vision for the proposed development is to establish an affordable housing 

scheme to meet local demand which creates a welcoming environment enabling 

a strong sense of community that respects the existing character of the 

surrounding area. 
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5.2. Site Context Analysis  

 

5.2.1. The design of the proposed development has been influenced by the intended 

use, the physical opportunities and constraints of the application site and the 

relevant national and local policies. The opportunities and constraints on the site 

have been identified in Figure 5 below: 

 

Figure 5: Site Constraints and Opportunities 
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5.2.2. To ensure the proposal meets the criteria for good design the identified 

opportunities and constraints of the site were assessed to understand the how 

these would influence the design of the proposal. Figure 6 below has been used 

to convey the key information relating to the site analysis: 

   

Figure 6: Site Analysis 
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5.2.3. The site analysis shows the site itself includes an area of previously developed 

land (brownfield) however; the majority of the site functions as open space and 

contains a high number of trees and other mature vegetation. A tree survey was 

carried out on the site by Treescene Arboricultural Consultants (Supporting 

Document ‘Tree Survey’ refers) which categorised the trees on the site. The tree 

survey where possible the development has sought to incorporate these and 

other existing trees into the design of the proposal.  

 

5.2.4. The site gently slopes towards the east which leads to a steep verge along the 

eastern boundary of the site which drops approximately 1m to the level of the 

highway. It is recommended the levels of the proposal reflect existing topography 

of the site to ensure the development fits within the landscape. The site benefits 

from an existing access point at the end of the Maes y Ffynnon Cul-de-Sac. It is 

considered that it would be appropriate to enhance the existing access and 

continue the existing highway serving the Cul-de-Sac to serve the proposed 

development.  

 

5.2.5. The existing residential development along Maes y Ffynnon is characterised by 

terraced properties whereas the residential properties adjacent to the application 

site to the east are mainly large detached properties. Based upon the location of 

the site it is considered the proposal should seek to reflect the character of the 

housing along Maes y Ffynnon to ensure the development fits within the existing 

street scene. Consequently the form and massing of proposed residential units 

should be two storeys and follow a similar design scheme to the existing 

residential development along Maes Y Ffynnon. However, the continuation of the 

existing terraced housing is not considered to be appropriate within this context 

as it would not represent the best use of the available land. 

 

5.2.6. On street parking can detract from the existing street scene within an area.  

Therefore, the proposed development seeks ensure all future residents would 

have access to off street parking in line with the Council’s Parking Standards 

SPG. However, there would be a shortfall in off street visitor parking by 2 spaces 

under the maximum standards outlined in the Parking Standards SPG. Although 

this would result in an element of on street parking it is considered minimal and 

there is sufficient space along Maes y Ffynnon to accommodate the additional 

visitor spaces. 

 

5.2.7. To help promote sustainable travel to and from the site a footways have been 

incorporated into the design which join the wider walking network. This will allow 

future residents of the proposal easier access to facilities and services within the 

settlement. Figure 6 details a potential pedestrian link to the north west of the site 

which represent an opportunity for the proposed development to create an easier 

access to an existing footpath which runs along the northern boundary of the site. 
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5.3. Interpretation 

 

5.3.1. The DAS includes a concept frame work which seeks to capture the key 

opportunities and alleviate the constraints identified through the site analysis 

together with the brief and vision for the site. Figure 7 provides a clear summary 

of the key elements that will structure the development: 

 

Figure 7: Concept Framework 
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6. Design of the Proposal 
 

6.1. Amount 

6.1.1. The proposed development is for 10 affordable dwellings on a 0.3ha site. In 

terms of density LDP Policy MD6 - Housing Densities requires development 

proposals within minor rural settlements, such as Bonvilston, to provide a 

minimum density of 25 dwellings per hectare. In relation to the application site 

this would equate to a minimum of 5 residential units on the site. The proposed 

development exceeds the minimum by a further 5 units, however, policy MD6 

does not place a limit on higher densities instead it states “higher densities will be 

permitted where they reflect the character of the surrounding areas and would not 

unacceptably impact upon local amenity” (LDP, p.108, 2017).  

 

6.1.2. The area of Maes y Ffynnon has a higher density of development than other 

areas within Bonvilston. (Figure 8 refers). Notwithstanding the above, there is an 

identified need for affordable housing within the area which the proposed 

development at this density would help to meet. Therefore, it is considered the 

proposed density would not represent a form of over development in this 

instance. 

Figure 8: Residential Density of Bonvilston 
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6.2. Layout 

6.2.1. The layout of the proposed development is based upon a robust and detailed 

analysis of the constraints and opportunities of the sites and its surrounding 

context. The site has been developed around a small adoptable road which 

would serve all properties. Appropriate parking provision has been provided on 

site in line with the Council’s Parking Standards SPG (2015). The Parking 

Standards SPG identifies the proposed development as being in Zone 5 

(Countryside) which sets a maximum parking requirement of 1 space per 

bedroom and on visitor space per 5 units. Overall 14 car parking spaces are 

provided which would be an under provision of two spaces. However, it is 

considered that there is sufficient on-street parking provision along Maes y 

Ffynnon to accommodate the additional two visitor spaces. The existing trees on 

the site also influenced the layout which aims to incorporate trees identified as 

having amenity value within the development wherever feasible. Initially it was 

identified that there was an opportunity to provide communal off street parking. 

However, following engagement with locally residents during the Pre-application 

Consultation it was considered on balance the proposed development and the 

existing residents would benefit from a maintained area of existing open space 

rather than additional parking provision. 

 

6.2.2. In regards to the potential footpath access to the north west of the site, due to the 

change in levels between the site and the adjoining road way, it was considered 

the incorporation of a pedestrian access would not be feasible in this location. 

However, pedestrian access into the settlement of Bonvilston has been 

maintained. 
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Figure 9: Site Layout 
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6.2.3. The Council’s Residential and Householder Development SPG (2018) sets a 

standard for the amount of amenity space that types of residential development 

require. The proposed layout ensures that each dwelling meets the minimum 

requirement for amenity provision set out under Design Standard 4 and 5 of the 

SPG which states: 

 

 “4. For houses, a minimum of 20sq.m amenity space per person* should be provided, 

and the majority should be private garden space. 

*typically a 2 bed house would have 3 persons, 3+ bedrooms would typically 

have 4 persons. 

 

5. For flats, between 12.5sq.m and 20sq.m of amenity space per person should 

be provided, depending on the size of development*. Communal areas of 

amenity space may be acceptable, but these must be directly accessible for all 

occupiers. 

 

*typically a 1 or 2 bedroom flat would have 2 persons. 

1-20 people = 20sq.m per person 

21-40 people = 17.5sq.m per person 

41-60 people = 15sq.m per person 

61+ people = 12.5sq.m per person” (VoG, p.39, 2018) 

 

6.3. Scale  

 

6.3.1. The proposed units within the development would be of a similar scale to the 

existing properties within the street scene in terms of height and massing. The 

residential units will not exceed two stories and would have a pitched roof design 

similar to the existing terraced housing along Maes y Ffynnon. 

 

 
 

6.4. Landscaping 

6.4.1. The proposed development will wherever possible maintain the existing soft 

landscaping features at the site and will include extensive new tree planting 

around the perimeter of the site to supplement existing tree cover. Furthermore, 

the enhancement of vegetation and planting of new mature trees to the perimeter 

of the site will ensure the development clearly defines the edge of the settlement 
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and help demonstrate the transition from the built environment to the rural 

character of the adjoining land to the north of the site.  

 

6.4.2. A tree survey was undertaken by Treescene on behalf of the Council which 

identifies a number of trees which should be protected. The full report can be 

found under the supporting document referred to as Tree Survey; Figure 10 

outlines the trees which should be protected within the site.  
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Figure 10: Tree Constraints Plan 

 
 

6.4.3. The tree constraints plan classifies 4 trees as Category B which add visual 

amenity to the area. The majority of trees on the site have been identified as 

Category C trees which as a group of trees have visual amenity value however, 

individually the trees offer low or no visual benefit. 5 trees have been identified as 
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Category U which are in a poor condition and have been recommended to be 

removed. To ensure the development of the land is feasible a Tree Strategy has 

been implemented to guide the development and retain those trees of the highest 

amenity value and where existing trees of high value need to be removed to 

facilitate development which have been outlined in the Arboricultural Impact 

Assessment undertaken by Treescene. Figure 11 identifies the trees that will be 

retained and those that will be removed to facilitate the development. Particular 

attention to landscaping has been given to the northern and eastern boundary to 

retain the existing trees to the boundary of the settlement and include new 

mature planting where appropriate which is considered to create a transition from 

the built form of Bonvilston and the surrounding rural character outside of the 

settlement boundary. 
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Figure 11: Tree Retention and Removal Plan 
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6.5. Appearance 

 

6.5.1. To ensure the development will be in keeping with the local character the palette 

of materials proposed to be used in the scheme have been chosen to  

compliment the character of the existing buildings and surrounding setting. Table 

1 outlines the proposed schedule of materials intended to be used in the 

proposed development scheme and figure 12 – 14 illustrate artist’s impressions 

of how the development will look. 

 

Table 1: Schedule of Materials 

Element of proposal Material Detail 

Walls Brick Red colour facing brick 
work 

Render White roughcast render 

Windows  UPVC White  

Doors Composite external doors Includes glazed panels 

Roof Single camber plain  roof 
tiles 

Brown colour Marley 
‘Acme’ tiles 

Roads Permeable paviers  Includes tactile paving 
and dropped kerb 
crossings 

Canopies Glass Reinforced 
Polyester (GRD) 

White colour UPVC to 
bargeboard / soffits / 
fascias 

Rainwater Goods UPVC Black 

Chimneys GRD Tan 

 

Figure 12: Perspective View 1 
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Figure 13: Perspective View 2 

 

Figure 14: Perspective View 3 
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7. Access 
 

7.1.1. PPW advises that land use planning can “support the objectives of minimising the 

need to travel, reducing reliance on the private car and increasing walking, 

cycling and use of public transport.” (PPW, para.3.45, 2018).  

 

7.1.2. Sustainable transport is key in reducing the need to travel and the planning 

system should facilitate developments which: 

 

 “are sited in the right locations, where they can be easily accessed by 

sustainable modes of travel and 

 without the need for a car; 

 are designed in a way which integrates them with existing land uses and 

neighbourhoods; and 

 make it possible for all short journeys within and beyond the development 

to be easily made by walking and cycling” (PPW, para.4.1.9, 2018) 

 

7.1.3. Development proposals “must seek to maximise accessibility by walking, cycling 

and public transport, by prioritising the provision of appropriate on-site 

infrastructure and, where necessary, mitigating transport impacts through the 

provision of off-site measures, such as the development of active travel routes, 

bus priority infrastructure and financial support for public transport services.” 

(PPW, 4.1.10, 2018). Therefore, development proposals should follow the 

Sustainable Transport Hierarchy promoted in PPW:  

 

Figure 15: Sustainable Transport Hierarchy for Planning (PPW, 2018) 
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7.1.4. These objectives are further reiterated within TAN 18: Transport and the Active 

Travel (Wales) Act (2013) which place increasing emphasis on the needs of 

pedestrians and cyclists to be considered in development schemes and the 

importance of public transport to sustainable communities. 

 

7.2. Vehicular and Transport Links 

 

Highway Network 

 

7.2.1. The site benefits from good access to the local and strategic highway network. 

Primary access to the site will be from Maes y Ffynnon which has approximately 

a 5m wide carriage way with a footpath along the eastern edge. The road has a 

residential speed limit of 30mph and has a number of street lighting columns 

along the entirety of the road. The road links directly to the A48 from a T-junction 

at the southern end of Maes y Ffynnon. The A48 is one of the main strategic 

roads which runs through the Vale and offers wider access to the Highway 

Network and a range of destinations such as Culverhouse Cross to the east, 

Barry to the south and the M4 to the north.  

 

7.2.2. Currently the roadway serving the cul-de-sac along Maes y Ffynnon is not 

suitable for emergency vehicle access or refuse vehicles. Therefore, the proposal 

includes measures to increase the width of the road to 5.2m and widen the 

access to the cul-de-sac to ensure the road meets adopted highway standards. 

 

Public Transport  

 

7.2.3. The proposed development is situated near a local bus stop approximately 270m 

from the proposed centre of the development site. The bus stop provides a 

regular half hour service from both stops on either side of the A48. 

 

Table 2: Local Bus Services 

Service No. Route Frequency 

X2 (Eastbound) Cardiff, Westgate Street Every 30 minutes 

X2 (Westbound) Porthcawl, John Street Every 30 minutes  

 

Active Travel 

 

7.2.4. Pedestrian access to the site is available via a footway along the eastern side of 

Maes y Ffynnon. The footway is of a reasonable quality and benefits from street 

lighting and is typical of a residential area. The proposed development includes 

plans to improve the pedestrian environment along Maes y Ffynnon and within 

the application site through the use of dropped kerbs with tactile paving and wide 

footpaths which help to create a more pedestrian focused development. Table 3 
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identifies appropriate walking distances based upon the Institution of Highways & 

Transport: Guidelines for Providing Journeys on Foot (p.49, 2000). 

 

Table 3: Suggested Acceptable Walking Distances 

 Town Centres (m) Commuting / 
School / Sight-
seeing (m) 

Elsewhere (m) 

Desirable 200 500 400 

Acceptable 400 1000 800 

Preferred 
maximum 

800 2000 1200 

 

7.2.5. Based upon the character and function of Bonvilston as a minor rural settlement 

the walking distance for ‘Elsewhere’ are considered appropriate. Figure 16 shows 

the site in relation to the surrounding facilities and services using the identified 

walking distances.  

 

Figure 16: Walking Distances to Facilities and Services 

 
 

7.2.6. The location of the site is within easy access to most of the facilities and services 

available within Bonvilston. Access to bus stops, a post box and the local public 

house are within a desirable walking distance of the site with other facilities such 

as St Mary’s Church and the Old Village Shop situated within acceptable walking 

distances. 
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7.2.7. In terms of cycling there is currently no dedicated cycling infrastructure in the 

area, however, there is potential for future users of the development to cycle to 

and from the site.  

 

Inclusive Access 

 

7.2.8. TAN 18: Transport recognises the need for inclusive access for disabled people, 

together with the needs of pedestrians and cyclists. It states “adopting an 

inclusive culture helps to ensure that access issues are taken into account at an 

early stage”3. To ensure the development is accessible for all particularly those 

with disability and pedestrians the walkways within the site will be a minimum of 

2m in width which meets the guidelines for footways4.  

 

7.2.9. Overall the site is situated in an accessible location for pedestrians, and public 

transport users. The site is located within walking distance of a range of facilities 

and public transport options. This helps to increase the likelihood that journeys 

generated by the development will be short and can be made by sustainable 

modes of travel, particularly active travel modes. The site is also served by 

adopted highways and has convenient links to the wider highway network.  

 

7.2.10. The proposed layout of the site includes tactile paving at crossing points and the 

pathways to dwellings and footways within the site meet the requirements of 

Inclusive Mobility (2005) and Use of Tactile Paving Surfaces (2007). 

  

                                                
3 Technical Advice Note (TAN) 18: Transport (2007) - p.19; paragraph 5.1 
4 Manual for Streets (2007) - p.68 
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8. Community Safety  
 

8.1.1. Community safety is a primary concern for any development. To ensure the 

development addresses potential issues the proposal may cause in the future, 

the proposed development has been influenced by the Secured by Design 

guidance. 

 

8.2. Design Solution 

 

8.2.1. To ensure the proposed development responds appropriately to community 

safety concerns, the layout of the site seeks to enhance community surveillance 

of public spaces, ensuring fronts of properties look out on to public open space. 

Therefore, it is considered the layout of the development positively contributes 

towards the creation of a safe and secure environment by providing natural 

surveillance from habitable room windows of dwellings which look out towards 

the street.  

 

8.2.2. The public areas of the development site are maintained to the front of the 

properties in line with guidance contained within Secured by Design (SBD) 

Homes (2016) which states “the designer must ensure that the security of the 

development is not compromised by excessive permeability, for instance by 

allowing the criminal legitimate access to the rear or side boundaries of dwellings, 

or by providing too many or unnecessary segregated footpaths.” (SBD, para.8.2, 

2016).  

 

8.3. Access Solution 

 

8.3.1. Access to and within the site has been inclusively designed to standards outlined 

under Manual for Streets and Secured by Design. The road and footway design 

includes the necessary widths to ensure a high safety standard for cars, cyclists, 

pedestrians and disabled users of the space. The proposed development would 

create a short cul-de-sac at the end of Maes y Ffynnon which has limited access 

from outside of the site due to its location at the edge of the settlement “Cul-de-

sacs that are short in length and not linked by footpaths can be very safe 

environments in which residents benefit from lower crime.” (SBD, para.8.4, 2016). 
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9. Environmental Sustainability  
 

9.1. The proposed development is situated within the settlement boundary of 

Bonvilston. According to the Council’s Sustainable Settlement Appraisal (2016), 

the settlement scored 9 and was ranked 17 out of 57 settlements assessed. 

While this was a strategic assessment it demonstrated the wider sustainability of 

the area due to the range of facilities and services accessible within the 

settlement, resulting in Bonvilston being included as a minor rural settlement 

within the LDP Settlement Hierarchy. The scale of the proposed development in 

relation to the settlement is considered to be appropriate and ensure the services 

and facilities available in Bonvilston are able to accommodate additional 

development as proposed.  

 

9.2. The proposed design of the development aims to: 

 

 Reduce the environmental impact associated with buildings and minimise 

energy demand through high building standards 

 Enhance biodiversity through retaining existing vegetation and replanting 

trees removed at a 2 for 1 ratio. Where this is not feasible further mitigation 

methods such as planting off site or financial contributions will be pursued. 

 Flexible development which can respond to social, technological, economic 

and environmental conditions/changes 

 

9.3. The proposed dwellings in the eastern corner of the site have been positioned to 

ensure the roof pitch faces south east / west. This creates a viable location for 

solar panels to be integrated into the development if desired at a later date.  
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10. Flooding and Drainage 
 

10.1. Natural Resources Wales Development Advice Maps indicate that the application 

site is not at risk of tidal or fluvial flooding. The site is located within Flooding 

Zone A which is identified within Technical Advice Note (TAN) 15: Development 

and Flood Risk as an area “Considered to be at little or no risk of fluvial or 

tidal/coastal flooding” (TAN15, p.5, 2005) consequently it is considered no 

justification test or further assessment of flood risk is required in accordance with 

guidance contained within TAN 15.  

 

10.2. A drainage strategy was carried out by Lodestone Consulting Structural and Civil 

Engineers in January 2019 which confirmed that the use of infiltration for 

discharge of all surface water is feasible. Areas of porous paving have been 

included to achieve this within the scheme. 

 

10.3. DCWW have confirmed that there is currently no capacity for the waste from the 

proposed development to be accepted at their Waste Water Treatment Works 

currently serving the area known as Bonvilston East Waste Water Treatment 

Works. However, there are plans to upgrade the existing sewage treatment works 

for the area following the development of 30 units relating to the allocated site 

known as land to the east of Bonvilston (MG2 (40)) which has been approved 

under application 2015/00960/FUL. It is considered that a condition could be 

used on the application to ensure the proposed development is not occupied until 

DCWW have upgraded the capacity of the sewage treatment works. 
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11. Conclusions 
 

11.1. In conclusion the proposed scheme has been considered to be an appropriate 

form of development which complies with national and local planning policies. 

The design of the proposal will enable the creation of a high quality living 

environment for the future residents of the development which focuses on 

integrating the new scheme within the existing built form of Bonvilston to ensure a 

strong sense of community.  

 

11.2. The site has been inclusively designed to ensure accessibility for persons with 

differing needs including specifically designed level accesses to each dwelling, 

different types of ground covering. The location of the site is considered to be 

consistent with the principles of placemaking ensuring the proposal has a variety 

of different travel modes to and from the site. 

 

11.3. Although the proposal will result in the partial loss of a number of trees on the site 

the proposal will retain those trees of good amenity value and replace removed 

trees with appropriate new mature planting in accordance with the requirements 

of the councils Trees, Hedgerows, Woodlands and Development SPG.   

 

11.4. Based upon the above assessment of the site and proposed development, it is 

believed that the proposed scheme is well suited to the locality and neighbouring 

buildings, and that the scale of the proposed construction fits well into the existing 

street scenes accounting for the surrounding context. It is considered that the 

development respects the privacy and amenity of the neighbouring housing and 

that it would provide a very high standard of accommodation in keeping with the 

area and helping to meet the identified need for affordable housing in the area. 
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^ particular case of the doctor they expressly noted the evidence of his 
contributions to the Health Service over a long period. The decision on 
disposal is very much a matter for the judgment of the committee, working 
through the alternatives presented in rule 31 of the General Medical 
Council Preliminary Proceedings Committee and Professional Conduct 
Committee (Procedure) Rules 1988. It has long been recognised that the 
Board should be very slow to interfere with the discretionary power to 

" impose a sentence of erasure: McCoan v. General Medical Council [1964] 
1 W.L.R. 1107. Their Lordships would not interfere with the disposal 
unless they were satisfied that the decision was clearly unjust. They have 
not been persuaded that there was anything improper in the order that the 
name of the doctor be erased from the register. 

For the foregoing reasons their Lordships will humbly advise Her 
C Majesty that the appeal should be dismissed. The doctor should pay the 

costs of the appeal. 

Solicitors: Hempsons; Field Fisher Waterhouse. 

S.S. 

D 

[HOUSE OF LORDS] 

R E G I N A v. O X F O R D S H I R E C O U N T Y C O U N C I L AND ANOTHER, 
Ex parte S U N N I N G W E L L PARISH C O U N C I L 

1999 April 19, 20, 21, 22; Lord Browne-Wilkinson, Lord Steyn, 
June 24 Lord Hoffmann, Lord Hobhouse of Woodborough 

and Lord Millett 
F 

Commons—Town or village green—Customary right—Land used 
predominantly by villagers for informal recreation—Whether belief 
in existence of right exclusive to villagers necessary—Whether use 
for "sports and pastimes"—Whether landowner's toleration barring 
claim—Commons Registration Act 1965 (c. 64), ss. 13(b), 22(1) 

A parish council applied to the county council pursuant to 
G section 13 of the Commons Registration Act 19651 for registration 

of 8 glebe land as a village green. They relied, under section 22(1), 
on 20 years' user ending on 1 January 1994. The landowner 
objected, and the county council decided to hold a non-statutory 
public inquiry with a barrister acting as inspector. The inspector 
found that there had been abundant use of the glebe for informal 
recreation, which he held to be a pastime for the purposes of the 

„ Act, that the informal recreation had been predominantly, though 
" not exclusively, by inhabitants of the village and that successive 

1 Commons Registration Act 1965, s. 13(6): see post, p. 348D. 
S. 22(1): see post, p. 347D. 
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landowners had been tolerant of that use. He recommended that . 
the application be refused on the ground that the use had not "■ 
been shown to be "as of right" in the sense of a right exercised in 
the belief that it was enjoyed by the villagers to the exclusion of 
all other people. The county council resolved that the application 
be rejected. The parish council applied for leave to apply for 
judicial review of the resolution. Buxton J. refused the 
application. The Court of Appeal, on a renewed application, 
granted leave to apply but refused the substantive application. R 

On appeal by the parish council:— 
Held, allowing the appeal and declaring the glebe to be a 

village green, that "as of right" in section 22(1) of the Act of 1965, 
reflecting the common law concept of nee vi, nee clam, nee 
precario, did not require subjective belief in the existence of the 
right; that "sports and pastimes" was a composite phrase and 
proof of an activity that could properly be regarded as a sport or 
a pastime in modern times, including the informal recreation /-. 
found by the inspector, was sufficient; that it was sufficient that 
the land was used predominantly, rather than exclusively, by 
inhabitants of the village; and that toleration by the landowner 
was not fatal to a finding that user had been as of right (post, 
pp. 346F-G, 355G-356A, H-357D, 358B, F, 359A-B, H-360A). 

Hue v. Whiteley [1929] 1 Ch. 440 considered. 
Reg. v. Suffolk County Council, Ex parte Steed (1996) 75 P. & 

C.R. 102, C.A. overruled. D 
Decision of the Court of Appeal reversed. 

The following cases are referred to in the opinion of Lord Hoffmann: 
Abercromby v. Town Commissioners of Fermoy [1900] 1 I.R. 302, C.A. 
Attorney-General v. Antrobus [1905] 2 Ch. 188 
Attorney-General v. Dyer [1947] Ch. 67; [1946] 2 All E.R. 252 
Beckett (Alfred F.) Ltd. v. Lyons [1967] Ch. 449; [1967] 2 W.L.R. 421; [1967] 1 F 

All E.R. 833, C.A. ^ 
Blount v. Layard [1891] 2 Ch. 681n., C.A. 
Bright v. Walker (1834) 1 C M . & R. 211 
Bryant v. Foot (1867) L.R. 2 Q.B. 161, D.C. 
Dalton v. Angus & Co. (1881) 6 App.Cas. 740, H.L.(E.) 
De la Warr (Earl) v. Miles (1881) 17 Ch.D. 535, C.A. 
Fitch v. Rowling (1795) 2 H.B1. 393 
Folkestone Corporation v. Brockman [1914] A.C. 338, H.L.(E.) F 

Gardner v. Hodgson's Kingston Brewery Co. Ltd. [1903] A.C. 229, H.L.(E.) 
Hammerton v. Honey (1876) 24 W.R. 603 
Hue v. Whiteley [1929] 1 Ch. 440 
Jones v. Bates [1938] 2 All E.R. 237, C.A. 
Mann v. Brodie (1885) 10 App.Cas. 378, H.L.(Sc.) 
Mercer v. Denne [1904] 2 Ch. 534 
Mills v. Colchester Corporation (1867) L.R. 2 C.P. 476 G 
Mills v. Silver [1991] Ch. 271; [1991] 2 W.L.R. 324; [1991] 1 All E.R. 449, C.A. 
O'Keefe v. Secretary of State for the Environment [1996] J.P.L. 42; [1998] J.P.L. 

468, C.A. 
Reg. v. Suffolk County Council, Ex parte Steed (1995) 70 P. & C.R. 487; (1996) 

75 P. & C.R. 102, C.A. 

The following additional cases were cited in argument: J_J 
Attorney-General ex rel. Yorkshire Derwent Trust Ltd. v. Brotherton [1991] Ch. 

185; [1991] 2 W.L.R. 1; [1992] 1 All E.R. 230, C.A.; [1992] 1 A.C. 425; 
[1991] 3 W.L.R. 1126; [1992] 1 All E.R. 230, H.L.(E.) 
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A and received the rent. On a reorganisation of church properties in 1978 it 
was transferred to the Oxford Diocesan Board of Finance ("the board"). 
The land slopes upwards to the south and is crossed by a largely unfenced 
public footpath running south from the village towards Abingdon. Local 
people use the glebe for such outdoor pursuits as walking their dogs, 
playing family and children's games, flying kites, picking blackberries, 
fishing in the stream and tobogganing down the slope when snow falls. 

B In 1994 the board obtained planning permission to build two houses 
on the northern boundary of the glebe. The villagers were very much 
opposed. They wanted it preserved as an open space. The parish council 
applied to the county council to register the glebe as a town or village 
green under the Commons Registration Act 1965. It is unclear what rights, 
if any, registration would confer upon the villagers. The Act is silent on 

P the point. But registration would prevent the proposed development 
because by section 29 of the Commons Act 1876 (39 & 40 Vict. c. 56) 
encroachment on or inclosure of a town or village green is deemed to be a 
public nuisance. 

Section 22(1) of the Act of 1965 contains a three-part definition of a 
"town or village green." They are usually called classes a, b and c. I shall 
use the same terminology. 

"[a] land which has been allotted by or under any Act for the exercise 
or recreation of the inhabitants of any locality or [b] on which the 
inhabitants of any locality have a customary right to indulge in lawful 
sports and pastimes or [c] on which the inhabitants of any locality 
have indulged in such sports and pastimes as of right for not less than 
20 years." 

Class a includes land which was allotted for exercise and recreation by 
Act of Parliament or the Inclosure Commissioners when making an order 
for the inclosure of a common under the Inclosure Act 1845 (8 & 9 Vict. 
c. 118). Before 1845, when commons were inclosed under private Acts of 
Parliament, it was common for the Act itself to set aside some land for this 
purpose. There is no suggestion that the glebe was so allotted and the 

F parish council do not rely upon class a. Class b refers to land which by 
immemorial custom the local inhabitants are entitled to use for sports and 
pastimes. This is the traditional village green with its memories of maypole 
dancing, cricket and warm beer. Immemorial custom means in theory a 
custom which predates the accession of Richard I in 1189. Although, as I 
shall in due course explain, the law may presume a custom of such 
antiquity on evidence which a historian might regard as somewhat slender, 
the parish council do not rely upon class b. They take their stand on class 
c, which was first introduced by the Act of 1965 itself. It is no longer 
necessary to resort to fictions or presumptions about what was happening 
in 1189. It is sufficient that the inhabitants of the locality have in fact used 
the land as of right for lawful sports and pastimes for more than 20 years. 

The main purpose of the Act of 1965 was to preserve and improve 
H common land and town and village greens. It gave effect to the Report of 

the Royal Commission on Common Land 1955-1958 (1958) (Cmnd. 462) 
which emphasised the public importance of such open spaces. Some 
commons and greens were in danger of being encroached upon by 
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^ village to the exclusion of all other people. In the present case, the 
witnesses all said that they thought they had the right to use the glebe. But 
they did not say that they thought that the right was confined to 
inhabitants of the village. Some thought it was a general public right and 
others had no views on the matter. This was held to be fatal to the 
application. 

The parish council applied for judicial review of the county council's 
B decision. Buxton J. refused leave and the application was renewed before 

the Court of Appeal (Lord Woolf M.R., Waller and Robert Walker LJJ.). 
They decided that they were bound by Reg. v. Suffolk County Council, Ex 
parte Steed to dismiss the application. But they also expressed the view 
that your Lordships might think that that case was wrongly decided. The 
Court of Appeal therefore granted leave to move for judicial review, 

P dismissed the substantive application and gave leave to appeal to your 
Lordships' House. 

The principal issue before your Lordships thus turns on the meaning 
of the words "as of right" in the definition of a green in section 22(1) of 
the Act of 1965. The language is plainly derived from judicial 
pronouncements and earlier legislation on the acquisition of rights by 
prescription. To put the words in their context, it is therefore necessary to 

D say something about the historical background. 
Any legal system must have rules of prescription which prevent the 

disturbance of long-established de facto enjoyment. But the principles 
upon which they achieve this result may be very different. In systems based 
on Roman law, prescription is regarded as one of the methods by which 
ownership can be acquired. The ancient Twelve Tables called it usucapio, 

_ meaning literally a taking by use. A logical consequence was that, in laying 
down the conditions for a valid usucapio, the law concerned itself with the 
nature of the property and the method by which the acquirer had obtained 
possession. Thus usucapio of a res sacra or res furtiva was not allowed 
and the acquirer had to have taken possession in good faith. The law was 
not concerned with the acts or state of mind of the previous owner, who 
was assumed to have played no part in the transaction. The periods of 

F prescription were originally one year for moveables and two years for 
immoveables, but even when the periods were substantially lengthened by 
Justinian and some of the conditions changed, it remained in principle a 
method of acquiring ownership. This remains the position in civilian 
systems today. 

English law, on the other hand, has never had a consistent theory of 
prescription. It did not treat long enjoyment as being a method of 
acquiring title. Instead, it approached the question from the other end by 
treating the lapse of time as either barring the remedy of the former owner 
or giving rise to a presumption that he had done some act which conferred 
a lawful title upon the person in de facto possession or enjoyment. Thus 
the medieval real actions for the recovery of seisin were subject to 
limitation by reference to various past events. In the time of Bracton the 

H writ of right was limited by reference to the accession of Henry I (1100). 
The Statute of Merton 1235 (20 Hen. 3, c. 4) brought this date up to the 
accession of Henry II (1154) and the Statute of Westminster I 1275 (3 
Edw. 1, c. 39) extended it to the accession of Richard I in 1189. 
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The judges used this date by analogy to fix the period of prescription A 
for immemorial custom and the enjoyment of incorporeal hereditaments 
such as rights of way and other easements. In such cases, however, the 
period was being used for a different purpose. It was not to bar the 
remedy but to presume that enjoyment was pursuant to a right having a 
lawful origin. In the case of easements, this meant a presumption that 
there had been a grant before 1189 by the freehold owner. 

As time went on, however, proof of lawful origin in this way became B 
for practical purposes impossible. The evidence was not available. The 
judges filled the gap with another presumption. They instructed juries that 
if there was evidence of enjoyment for the period of living memory, they 
could presume that the right had existed since 1189. After the Limitation 
Act 1623 (21 Jac. 1, c. 16), which fixed a 20-year period of limitation for 
the possessory actions such as ejectment, the judges treated 20 years' ,-, 
enjoyment as by analogy giving rise to the presumption of enjoyment since 
1189. But these presumptions arising from enjoyment for the period of 
living memory or for 20 years, though strong, were not conclusive. They 
could be rebutted by evidence that the right could not have existed in 
1189; for example, because it was appurtenant to a building which had 
been erected since that date. In the case of easements, the resourcefulness 
of the judges overcame this obstacle by another presumption, this time of D 
a lost modern grant. As Cockburn C.J. said in the course of an acerbic 
account of the history of the English law of prescription in Bryant v. Foot 
(1867) L.R. 2Q.B. 161, 181: 

"Juries were first told that from user, during living memory, or even 
during 20 years, they might presume a lost grant or deed; next they 
were recommended to make such presumption; and lastly, as the final E 
consummation of judicial legislation, it was held that a jury should be 
told, not only that they might, but also that they were bound to 
presume the existence of such a lost grant, although neither judge nor 
jury, nor any one else, had the shadow of a belief that any such 
instrument had ever really existed." 

The result of these developments was that, leaving aside the cases in F 
which (a) it was possible to show that the right could not have existed in 
1189 and (b) the doctrine of lost modern grant could not be invoked, the 
period of 20 years' user was in practice sufficient to establish a prescriptive 
or customary right. It was not an answer simply to rely upon the 
improbability of immemorial user or lost modern grant. As Cockburn C.J. 
observed, the jury were instructed that if there was no evidence absolutely 
inconsistent with there having been immemorial user or a lost modern 
grant, they not merely could but should find the prescriptive right 
established. The emphasis was therefore shifted from the brute fact of the 
right or custom having existed in 1189 or there having been a lost grant 
(both of which were acknowledged to be fictions) to the quality of the 20-
year user which would justify recognition of a prescriptive right or 
customary right. It became established that such user had to be, in the H 
Latin phrase, nee vi, nee clam, nee precario: not by force, nor stealth, nor 
the licence of the owner. (For this requirement in the case of custom, see 
Mills v. Colchester Corporation (1867) L.R. 2 C.P. 476, 486.) The unifying 
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A element in these three vitiating circumstances was that each constituted a 
reason why it would not have been reasonable to expect the owner to 
resist the exercise of the right—in the first case, because rights should not 
be acquired by the use of force, in the second, because the owner would 
not have known of the user and in the third, because he had consented to 
the user, but for a limited period. So in Dalton v. Angus & Co. (1881) 
6 App.Cas. 740, 773, Fry J. (advising the House of Lords) was able to 

B rationalise the law of prescription as follows: 

"the whole-law of prescription and the whole law which governs the 
presumption or inference of a grant or covenant rest upon 
acquiescence. The courts and the judges have had recourse to various 
expedients for quieting the possession of persons in the exercise of 
rights which have not been resisted by the persons against whom they 

C are exercised, but in all cases it appears to me that acquiescence and 
nothing else is the principle upon which these expedients rest." 

In the case of easements, the legislature intervened to save the 
consciences of judges and juries by the Prescription Act 1832 (2 & 3 Will 4, 
c. 71), of which the short title was "An Act for shortening the Time of 
Prescription in certain cases." Section 2 (as amended by the Statute Law 

D Revision (No. 2) Act 1888 (51 & 52 Vict. c. 57), section 1, Schedule and 
the Statute Law Revision Act 1890 (53 & 54 Vict. c. 33), section 1, 
Schedule 1) provided: 

"No claim which may be lawfully made at the common law, by 
custom, prescription, or grant, to any way or other easement . . . 
when such way or other matter . . . shall have been actually enjoyed 

E by any person claiming right thereto without interruption for the full 
period of 20 years, shall be defeated or destroyed by showing only 
that such way or other matter was first enjoyed at any time prior to 
such period of 20 years, but nevertheless such claim may be defeated 
in any other way by which the same is now liable to be defeated . . . " 

Thus in a claim under the Act, what mattered was the quality of 
F enjoyment during the 20-year period. It had to be by a person "claiming 

right thereto" or, in the language of section 5 of the same Act (as amended 
by the Act of 1888), which dealt with the forms of pleadings, "as of right." 
In Bright v. Walker (1834) 1 C M . & R. 211, 219, two years after the 
passing of the Act, Parke B. explained what these words meant. He said 
that the right must have been enjoyed "openly and in the manner that a 
person rightfully entitled would have used it" and not by stealth or by 
licence. In Gardner v. Hodgson's Kingston Brewery Co. Ltd. [1903] A.C. 
229, 239, Lord Lindley said that the words "as of right" were intended "to 
have the same meaning as the older expression nee vi, nee clam, nee 
precario." (See also per Cotton L.J. in Earl De la Warr v. Miles (1881) 17 
Ch.D. 535, 596.) 

My Lords, I pass now from the law concerning the acquisition of 
H private rights of way and other easements to the law of public rights of 

way. Just as the theory was that a lawful origin of private rights of way 
could be found only in a grant by the freehold owner, so the theory was 
that a lawful origin of public rights of way could be found only in a 
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���	 ��	 (��* ��� ���	 �� ���������	 ���� #���� �� ����� �� ���3�/������ �����������
�������)�� �� ��#� �� &������ ������- 1� 0�������� �� �� #�� �� ��3���� �����	 ���
��� �� 2�	�� ����	 (���* ��� �� #��	� %%�������� �� 	� ��'' �� ������� ��(	�* �����
����������� �� �� 	��� �� ������������ (�&* ��� #���� �#�&��� ���	 �	 )�����
��������)�� �� � ����� )����� �� +������ ���	 �� ��0�������� ��� �� ��� �� )�
���������� 	�	 ��� ������ �� ��� (&* �� ��������� ����	 ���� �� ���&� � ��3���� ����
���� ��� ��� ����	������ ������	��� �� �����������- �� �����	� �� �����	��� ��
�� ������������ �������� � ����	 (&�* ��� �� ��������� #�� ��� �������	 �� ����	 ��
����������� �� �� �� �/���	� ������� ������ )�� (&��* �� ������������ �������� �	
��#�� �� ����� �� ����������� �� �������� �� �� ����� ��	��� �� � 	������� 	��� �� ���
�����,�	 �� �� ���� ��	 (&���* ����	 �������� ���� � ���� �� �� ���	 �����	�	 �� ��
�����������- .� 2�	�� ���� ��&� ���	���� �� �� #���� (�/* ���	 ����	 )� ���������	
�� � ����� �� ���� ������ �������)�� ��	 (/* ��� �� ��)��� ����� �� #�� �&�� �� ���	
���� ����� �� 0��������� ����-
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	 $������ ������������ ��� 	��
� � 	�4 ��� ����� ���� ��-
� ��(	*4 ��� ����� ���� ��-
� ��(	�*� �� ����	�	4 ��� ����� ���� ��-
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�����	
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1� ������� )� ��� ������� �� $���� �� ������ &����	 �� 2�	��'� ��	�� )� ��	���
�� ����� (�* ��� ������������ �� � ����� � ����� 	�	 ��� ����� ��� ������ ����� ���� ��
��� ���� #���� )� �� ��)��� �� ������� �� )� ��� ���������� ����� ��	� �� ������
(���* �� (&*� ��� %%�������� �� 	� ��'' �� ������� ��(	�* ��0����	 ���� �� �������� �� ��
	��� �� ������������ ����� ��� �� ����������� ��	 ��� ������� ��(	�* ��&����	 ���
������������ ��� ������������ ��	� ����� �� ������������ 	��� �� �� ���� ���-
.� $���� �� ������ ���� ��	 �� ����� (&�* ��� �� ����������� ����� �� ������������
�������� �	 ��#�� �� ����	 �� ����������� ��� ������������ )�� ����#��� �F���	
�� 2�	��'� ��	��-

1� ������� )� ��� �������G
#��� (	* ����#��� �� ���������'� ������ �� ����� (�*� ��� ( ��� ���	 ��������

���	 ����� �� �������� ���	 ��	��� �� ���������� ��	 ���	 ������ ��  �����������*
������������ ��&� ���� �� ����� ��� �� ����&��� ���)������ �� ��	���� �� ��#��� ������
��	 ��������� ��� ����� �/���	��� (���	 ����� �� ������� 	���������* �� ������ ��	
�������� ��������� ��	 ��� ������ ��� ��� #�� �	 )��� �� )���� ��� �������������
�� ���	�#��� ��������� �� ���� �� ��� �� ���	 �� ��� #�� #�� 	�	 ��� ���������
#�� ���� ����� (����� ����� 
�H
	� ��� 	��� 		�� 	��*-

(�* E��������� �� ���� �������'� ������ �� ����� (��*� ��� (��� ���	 ��������
���	 ��	��� �� ���������� ��	 ���	 ������ ��  �����������* ������������ �	 ��
����� �� )������� �� ���	 #���� �� ����� �� �� 	�� ������� ����������� �������)��
�� ��#� �� &������ ������ (����� ����� 
�� ��� 		�� 	��*-

(�* ����#��� �� ���������'� ������ �� ����� (���*� ��� ������� ��(	�* ��0����	 ��
��� ��������� ��� ������������ �� � ��#� �� &������ ����� �� �������� ���� �� �� 	��� ��
������������ ��&� ��� (��� ���	 ����� �� �������* �� �� ����������� #�� ��	�
�������)�� �������� ��	 �� �������� �� ������ ����� )� �� ���	�#��� �� ����� ��
�)������ ��������	 ��� )� �� ����&��� ���)������� �� ��� #�� �� )� ����� �� �&�
��������	 �� �� 	��� �� ������������ )��� 	��������� �� ������� �� ������ (�&* ��	
(&* (!������� ���� �� ������	 	���������*� ��� ������� ��(	�* ��&����	 ���
������������ ��� ������������ ��	� ����� �� ������������ 	��� �� �� ������� ��	�
����� �� �������� #�� ��������&� ��	 ���&����	 �� ������ ���� �/������� �� ������
����� �� ��������� �� �� 	��
 ��� #����� ������������� �� ��������� ����	 ���
����� ��� �� ���	 �	 ��0����	 &������ ����� ������ )����� �� ������ ���� ����� ��
������� ��(	�* (����� ����� ��H��� ��� 	��H		�� 		�� 		�� 		�� 	��� 	��� 	��*-

(�* E��������� �� ������ �������'� ������� �� ������ (&�* �� (&���*� ��� ��
�����	��� ��� ������������ #�� �����	�	 �� )� ������&��� ������ ��	 �������� ��	 ��
������������ �������� #�� �� )� ���	�	 )� �� ������� ��������� �� )���� ���� �� ����
#��� ��������� ���� )� ������	 )� ��� 	�������� ��� �� �����#�	 ��� �� �� ���2�	���
#���	 )� �����	 �� ��� ���2�	��� ����	 )� ���&����	 )� �� �	2��������� ��
�������� �	 ��#�� �� ����# ����	����� �� �� ����������� ��	 ����	 ����� #�����
��� ����	���� �� �� ������������ �������� ���� ��� ���� �� �� ���	 #�� �	 )���
���&�	 �� �&� )��� ���	 ��� �� ��������� �����	 (����� ����� �	H��� ��� 			� 		��
	��� 	��� 	��*-

(
* .�� ����� �� 0������� #���� � ������� ���� �� ���� #���	 ������� ��
��������� 	�,������ �� ������� ��(	�* #���	 	����	 �� �� ����� �� �� ��	�&�	���
����� �� #���	 )� ������������� ��� �� ��������� ��������� �� ���� ��� ������� ��
������ (�/* ��	 (/* (����� ����� ��H��� 	��H	��� 		�� 	��� 	��*-

E������� �� �� $���� �� ������ I���
J ��$� 	�
� I����J $ ��� I���
J ����
	���� I���
J ���� �� ��	 &����	-

.� �����#��� ����� ��� �������	 �� �� ���� ���	����' ��������4
����� 
 ���$�� (	���* 	 ��& 	��
������ 
 %������	 ��	 ���� I	��
J �$ ��
� C$
&��� 
 �	���� (	���* ������ ���
&	����� ��������� ���	��� �	��� ���������� 
 ����������	 ���� ������� I	���J

�$ 	��� I	���J ���� ��
� I	���J 	��� �� ���� ��(�*
&	��$����$ 
 �������� I	���J �$ ���
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�����	
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��� ��)����� ��	 
� ��������� #� �������	 ��� �� ������������
��������� ���	 ��� �� �� 	�,������ 	�	 ��� ������� ��� �������� 	���� ��
����� ��� �����	 �� �� �����- 1� �� �/���� �� � ��3���� �����	 �� ����� ��
���	 )����� � &������ �����- "� �� �	 )����� � ����� )����� 	��� ��	 �	
��� )��� ���������	� �� #���	 )� 	����	 )� ������� 	(�*(�* ��� �� �&� )��� �
&������ ����� �� �� ��������	 	��- !�� ��� ��3���� �����	 �/������ ����� ��
��������	 	�� #���	 	�-

�� .� ����	�	 ������� ��� #�� �� �		����� �� �� #��	� %%��	 - - -
�������� �� 	� ��''� ������� ������ )� �����,�	 )� ��� �����	 �� �� �����- "�
���� )� � �����	 ���������� ����� � ��&�� 	���� ������� �� " ���� �/������
�� ������� 	��� �� ������&������- �� ��� ���� �&� ����� ��� ��
0������� �� #���� ��� ����	 �&� ����� ��� �� ����� ��	�� �� ��	 ��#
#�� ��# ���	����- !�� 
� �	#��	� ���� ��� �� �� ���	 )����� � �����
��	�� �� ��	 ��#� �� #���	 �&� �������	 � ����� ���������- 1��� � &������
������ ��#��� � &������ �����- "� ����	 ��� )� �����������&��� 	����&�	 �� ���
������ )� �� ����	���� �� �� 	�,������ �� ����- ������� + �����	
I����J $ �
�� ���� ����� ��H��-

�� "� �� ������� �� �� ����������� �� 	���	� #�� �� ��3���� �����	
��	�� �� ��	 ��# #���	 �&� �/����	 )������ �� �������� ��� �� #���	
�&� %%)����� � &������ �����'' �� � ������	��� �� �������� 	� ��	 �� �� ��
	��
 ���- ������� �� 	�,��� � &������ ����� ��� �� �������� �� �� ���-
��� ������� 	� ������ �� ����	���� �� �� �������� #�� ���	 %%)������''
� &������ ������ �� ����� ��� )� ������ �� �&���� #�� �&� ������	 �����
	���� �� ���	 ��# �����,�� �� 	�,������- .�� ����� �� ��������)��- !���
)������ �� �������� �� ��������&�� �� 	��� ��� )����� � &������ ����� ����� ��
�� )��� ���������	- .� ��� #�� � $������ ������	���� ���� ��� �� ��� ��
����� �� ��)������&� ��# �� ������� ��	 &������ ������� ������� ��
$���#�� �+ ������	 ���� �� ����� �� �� ��������&� ����������� ��
������� 	�� ���	 #�� ������� ��� ��� )� �� ������ ����� �� ������� �� ���	 ��
#�� ��� #���	 ��� �&� ������	 #����� ������������- !�� ��� �������
�� �� ��� #�� �� ���)�� )����� �� ���	 ��	 ���� ���)��� �� �� ��)��� ��
��������� ���� �� �������� #���� ���	 #�� ������ ���	 �� � &������
�����- "� #���	 	����� ��� ������� �� �����������	 ������ ����	 ���� ����
�/������� ����� �� ��������	 	��- " ����� #�� $���#�� �+'� ��������
I����J $ ��� ��H��� ���� 	��4

%%.� 	��
 ��� ������	 �� ��# ����� ������� ��	 �� ��# ����� ��
���)������� ���� ��� ���� ��������� ���� �� ������ �������������� ��
������� 	�- ����� ��� ������� ���� ����� ����� �� �������� �� ���
���������� ���	 �� ������������� ���� �� �� ����� )���� ��� �������� ��� ���	
�� �&��� ��0����	 &������ ����� ������ )� &����� �� �� ������� �����	 ��
0��������� ���- .� ���� ���� ��� �� #���	 �� ���� ������� ���� �&�
���� #���� �� ��������� 	�,������ �� ������&��� �� �� #�� ��� ���������	 ��
���-''

�������� ����� ����:
�� ����� ���	� ���� �� ���	 ���� ������� �� 	�,������ �� ����	�	 )�

�� ���� ���- .� ���)������ ���� %%��������'' �� ��� �� ���	 ��� ������
��	 ��������- $������� ����� #��P $���#�� �+ ���	 ��� ���� �	 ��
�������� ����� �� 	��� �� ������������- !�� ��� #���	 ���� ��� ��� #���3
�	&���	 ���	�#���� �� ������� �� �� ����������� �� ��������� #���	 �����
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�����	
��� �� ������	 ���� ������� ������������	
��� �� ������	 ���� ������� ������������� � �������� � ��
���	 ����%&�����	 ����%&��
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�������	 �� ����� #�� �� �#��� �	 ��#�	� ���#� �� �� �)��� ��	
��/�	 ���� �� �� #�� ���&��- ���� + ���	� �� � 
��4

%%.� ���)������ �&� � ���� �� ���� ���� ��������� �� � ��#��� #��-
"� �� �������	� )������ ��� �&� ��� � ����� �� �������� ����	 ���
����# �� ����� �� ���#� ���� �� �� ����	����� �� ��# ��� ��� � ��������-
.� ����� �� )�� ������� ��� 	�������� ��	 ��� �/��� �������- "� ��
���)������ ���� �� �� ����#��� #��� �� ��� ������� �� �/������ �� ����
��� ����� �� ������� ������&��� �� �� ��� �� �� �� �������� #��� ���
��� ��� 2����,�	 ��	�� �� ������ ����	�	 - - -''

�� .� 2�	��� �� � 
�
� ����	 �� 2��� �� 	���	� %%#���� �� 	����	���
�	 ������	 �� ����� �� �� ���� �/������ �� � ����� �� �� �� �������� #��''
��	 �� 2��� ����	 ��� �� ��������-

�� 
�  ������ #� �������	 ��� �� ���� �������� ��)�����	 ��� ����
#�� � ������� ����������� ������� ������������ #�� �������� ����� #�����
����� #��	�- (�� ���� �����	 ���� �� ����� ����� ��� 	���� �� #��
" ���� ������ �����*- !�� �� ������� ������� �� �� 	��
 ���� �� ������	 ��
��#� ��	 &������ ������� #�� ��� �� ������ ��# ����� #�� �&����	� ���� ��
�� �#���- "� #�� �� ������ � �������� �� ��#� ��	 &������ ������ #�� #���	
�����	� ��� ���	 �&�� #�� ��������� �� ��������� ����� �� ����������
�/����	 �� ���)�)�� �/����	- .�� #���	 ������� )�� �� ��������� �� ��
����� ���)������ (�� ��� ��)��� ���� ������ #��� ��� ���� #�� �� ��	��� ��
������* ��	 ���� �� ��������� �� �#���� ��	 )����� �� ���	� #� ����	
����� ���� ������ ��	 ���� ���� �� ��������� #����� )���� ��������	 )� ������
�� ��)��� ���� �� #�� ��� �	 )��� ���#���- ��� ��� �������� �� #�� ��
�� &��# � ��������� ����������� ��� ���	 ��������&��� �������	 �� )� �
&������ ����� ����	 )� ��)2��� �� �� ����� #�� �� ������� ������	 ��
�������� � &������ ������ ������ �� ���� �� ��	���� �� ������ ��	 ��������-
.�� #�� �� ������� �� C��� �+ �� � 
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Supreme Court

Regina (Lewis) vRedcar and Cleveland
Borough Council (No 2)

[2010] UKSC 11

2010 Jan 18, 19, 20;
March 3

Lord Hope of Craighead DPSC, Lord Rodger of
Earlsferry, LordWalker of Gestingthorpe, Lord Brown of
Eaton-under Heywood, Lord Kerr of Tonaghmore JJSC

Commons�Town or village green�Registration�Land used by local inhabitants
for sport and recreation for more than 20 years � Con�icting uses of land by
inhabitants and landowner � Whether inhabitants� user su–cient assertion of
right so to use land�Whether claim to user ��as of right�� defeated by inhabitants
deferring to landowner�s use � Whether registration enlarging inhabitants�
rights to detriment of landowner�Commons Act 2006 (c 26), s 15

The claimant, a resident of an area where the local authority owned land, sought
registration of part of that land as a town green within the meaning of section 15 of
the Commons Act 20061, on the ground that the inhabitants of the locality had
indulged as of right in lawful sports and pastimes on the land for at least 20 years.
Until 2002 the disputed land had formed part of a golf course which was regularly
used by members of a private golf club. However, the local inhabitants had
continued to use the land for informal recreation without interfering with or
interrupting play by the golfers, and would wait until the play had passed or until
they were waved across by golfers, so that there had generally been a cordial
relationship between the golfers and the local inhabitants. The local authority
appointed an inspector to hold a non-statutory public inquiry and provide a report
and recommendation as to whether the application for registration should succeed.
The inspector found that local inhabitants� use of the land was ��not as of right��
because, �rst, the fact that certain signs had been erected on the land had that e›ect,
and, secondly, the local inhabitants had ��overwhelmingly deferred�� to the extensive
use of the land by the golfers. He accordingly recommended that the land should not
be registered as a town or village green, and the local authority accepted that
recommendation. The claimant sought judicial review of the local authority�s
decision. The judge upheld the challenge to the �rst of the inspector�s reasons but
rejected the challenge to the second, and accordingly dismissed the claim for judicial
review. The Court of Appeal dismissed the claimant�s appeal on the ground that in
order for user to be as of right, it had to be not merely nec vi, nec clam, nec precario,
but had also such as to lead a reasonable landowner to conclude that a right to use the
land was being asserted by the local inhabitants, and that the judge had been right to
hold that the inspector�s �nding that the local inhabitants had ��overwhelmingly
deferred�� to the golfers undermined the local inhabitants� assertion of a right, so that
the claim for registration was not established.

On the claimant�s appeal�
Held, allowing the appeal, that, although ��sports and pastimes�� in section 15 of

the 2006Act denoted a single composite class and land registered as a town or village
green could be used generally for sports and pastimes, registration neither enlarged
the inhabitants� rights nor diminished those of the landowner, who retained the right
to use the land as he had done before, and in practice it was possible for the respective
rights of the owner and of the local inhabitants to coexist with give and take on both
sides; that, although the English theory of prescription was concerned with how
matters would have appeared to the landowner, the tripartite test of nec vi, nec clam,
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nec precario, was su–cient to establish whether local inhabitants� use of land for
lawful sports and pastimes was ��as of right�� for the purposes of section 15, and it was
unnecessary to superimpose a further test as to whether it would appear to a
reasonable landowner that they were asserting a right so to use the land or deferring
to his rights; that, if the user by the local inhabitants for at least 20 years were of such
amount and in such manner as would reasonably be regarded as the assertion of a
public right so that it was reasonable to expect the landowner to resist or restrict
the use if he wished to avoid the possibility of registration, the landowner would be
taken to have acquiesced in it unless he could show that one of the three vitiating
circumstances applied; that, in any event, a reasonably alert landowner could not
have failed to recognise in the present case that the user by the local inhabitants, who
had regularly and in large numbers continued to cross the area covered by the golf
course in order to pursue their lawful sports and pastimes, was the assertion of a right
to use the land which would mature into an established right unless he took action to
stop it, and he would not have concluded that they were not doing so merely because
they showed civility or deference towards members of the golf club when play was
in progress; that, therefore, the inspector�s assessment constituted an error of law in
that he had misdirected himself as to the signi�cance of perfectly natural behaviour
by the local inhabitants; and that, accordingly, the local authority was required to
register the disputed land as a town green (post, paras 20, 36—38, 47—49, 67—78, 79,
85, 93, 95—97, 100—102, 105, 108, 109, 113—116).

Gardner v Hodgson�s Kingston Brewery Co Ltd [1903] AC 229, HL(E) applied.
Fitch v Fitch (1797) 2 Esp 543, R v Oxfordshire County Council,

Ex p Sunningwell Parish Council [2000] 1 AC 335, HL(E), R (Beresford) v
Sunderland City Council [2004] 1AC 889, HL(E) andOxfordshire County Council v
Oxford City Council [2006] 2AC 674, HL(E) considered.

R (Laing Homes Ltd) v Buckinghamshire County Council [2004] 1 P & CR 573
not followed.

Per Lord Hope of Craighead DPSC. In the proposed consultation as to whether
changes are needed to the existing framework for the registration of new town and
village greens, the opportunity should be taken by the Government to look at the
consequences of registration as revealed by the developing case law as well as how
the registration system itself is working (post, para 56).

Decision of the Court of Appeal [2009] EWCA Civ 3; [2009] 1 WLR 1461;
[2009] 4All ER 1232 reversed.

The following cases are referred to in the judgments:

Bridle v Ruby [1989] QB 169; [1988] 3WLR 191; [1988] 3All ER 64, CA
Bright vWalker (1834) 1CrM&R 211
Costagliola v English (1969) 210 EG 1425
Cumbernauld and Kilsyth District Council v Dollar Land (Cumbernauld) Ltd 1992

SC 357; 1992 SLT 1035, Ct of Sess; 1993 SC (HL) 44, HL(Sc)
Dalton vHenry Angus&Co (1881) 6App Cas 740, HL(E)
Fitch v Fitch (1797) 2 Esp 543
Gardner v Hodgson�s Kingston Brewery Co Ltd [1903] AC 229, HL(E)
Henderson v Volk (1982) 35OR (2d) 379
Hollins v Verney (1883) 11QBD 715, DC; (1884) 13QBD 304, CA
Humphreys v Rochdale Metropolitan Borough Council (unreported) 18 June 2004,

Judge Howarth
Mercer vWoodgate (1869) LR 5QB 26
NewWindsor Corpn vMellor [1975] Ch 380; [1975] 3WLR 25; [1975] 3 All ER 44,

CA
Oxfordshire County Council v Oxford City Council [2004] EWHC 12 (Ch); [2004]

Ch 253; [2004] 2WLR 1291; [2006] UKHL 25; [2006] 2AC 674; [2006] 2WLR
1235; [2006] 4All ER 817, HL(E)
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The inspector treated them as material to the outcome of both applications,
but on judicial review of the second application Sullivan J [2008]
EWHC 1813 (Admin) at [11]—[23] held that the wording was too
ambiguous to alter the character of the residents� use of the land, and that
conclusion has not been challenged by the respondents. The permissive signs
erected in 2003 were fatal to the �rst application but not to the second
application, because of the change in the law made by section 15 of the
Commons Act 2006.

The course of the second application

14 Mr Chapman advised the borough council in an opinion dated
12 June 2007 that the application made on 6 June 2007was bound to fail on
two of the same grounds on which the �rst application failed, that is the
deference issue and the 1998 warning notices. He recommended that the
application should be summarily dismissed, subject to any new points raised
by the applicants. Various points were raised but in three further opinions
dated 29 July, 13 October and 18 October 2007 Mr Chapman maintained
his advice that the application should be rejected. On 19 October 2007 the
borough council, by its General Purposes and Village Greens Committee,
accepted Mr Chapman�s advice and resolved to reject the application for
registration.

15 On 18 July 2008 Sullivan J, at a ��rolled up�� hearing, granted the
applicants permission to apply for judicial review of the borough council�s
decision, but dismissed the substantive application. He did so on the ground
that the local residents� deference to the golfers had prevented their user
being ��as of right�� before 2002. He relied on para 82 of his own judgment in
Laing Homes [2004] 1 P & CR 573, and on para 57 of Lord Ho›mann�s
opinion in Oxfordshire [2006] 2 AC 674. He granted leave to appeal,
commenting, at p 62, ��deference is judge-made law, judge-made byme��.

16 The Court of Appeal (Laws, Rix and Dyson LJJ) [2009] 1WLR 1461
unanimously dismissed the appeal in reserved judgments handed down on
15 January 2009. Dyson LJ gave the principal judgment, and Rix LJ added a
concurring judgment. Both judgments put the decision squarely on the
ground of deference excluding user as of right (although Dyson LJ denied
that there was any ��principle of deference��). The provisions of two
Victorian statutes relating to greens (section 12 of the Inclosure Act 1857
(20& 21 Vict c 31) and section 29 of the Commons Act 1876 (39& 40 Vict
c 56)) which had formed part of the grounds of decision in Laing Homes,
were not relied on in the Court of Appeal. In short, all the subsidiary issues
have disappeared and this court is faced with the single issue of deference.
It is not however a simple issue.

As of right

17 The concept of user ��as of right�� is found (either in precisely those
words or in similar terms) in various statutory provisions dealing with
the acquisition by prescription of public or private rights. Section 5 of the
Prescription Act 1832 (2 & 3 Will 4, c 71) makes it su–cient to plead
enjoyment ��as of right�� (while section 2 refers to a way ��actually enjoyed by
any person claiming right thereto without interruption for the full period of
20 years��). Section 31(1) of the Highways Act 1980 refers to use of a way
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being ��actually enjoyed by the public as of right and without interruption for
the full period of 20 years��. Section 22(1A) of the Commons Registration
Act 1965, as inserted by section 98(3) of the Countryside and Rights of Way
Act 2000, refers simply to inhabitants indulging in lawful sports and
pastimes ��as of right�� for at least 20 years.

18 Both Sunningwell [2000] 1 AC 335 and Beresford [2004] 1 AC 889
were concerned with the meaning of ��as of right�� in the Commons
Registration Act 1965. In Sunningwell Lord Ho›mann discussed the rather
unprincipled development of the English law of prescription. He explained,
at pp 350—351, that by the middle of the 19th century the emphasis shifted
from �ctions:

��to the quality of the 20-year user which would justify recognition of a
prescriptive right or customary right. It became established that such user
had to be, in the Latin phrase, nec vi, nec clam, nec precario: not by force,
nor stealth, nor the licence of the owner. (For this requirement in the
case of custom, see Mills v Colchester Corpn (1867) LR 2 CP 476, 486.)
The unifying element in these three vitiating circumstances was that each
constituted a reason why it would not have been reasonable to expect the
owner to resist the exercise of the right�in the �rst case, because rights
should not be acquired by the use of force, in the second, because the
owner would not have known of the user and in the third, because he had
consented to the user, but for a limited period.��

Lord Ho›mann pointed out that for the creation of a highway, there was an
additional requirement that an intention to dedicate it must be evinced or
inferred (as to that aspect see R (Godmanchester Town Council) v Secretary
of State for the Environment, Food and Rural A›airs [2008] AC 221).

19 In Sunningwell [2000] 1 AC 335 the villagers had used about ten
acres of glebe land for dog-walking, children�s games, and similar activities.
This use seems to have coincided with the land being let for grazing by
horses, but the report gives little detail about this. The inspector (as it
happens, Mr Chapman) advised against acceptance of the registration
because although the witnesses had said that they thought they had the right
to use the glebe, they did not say that they thought the right was con�ned to
villagers (as opposed to the general public). Lord Ho›mann held (and the
rest of the Appellate Committee agreed) that this was an error. The decision
of the Court of Appeal in R v Su›olk County Council, Ex p Steed (1996)
75 P & CR 102 was overruled. That was the context in which Lord
Ho›mann stated in a passage, at pp 352—353, relied on by the respondents:

��My Lords, I pause to observe that Lord Blackburn [inMann v Brodie
(1885) 10 App Cas 378, 386, as to dedication of a highway] does not say
that there must have been evidence that individual members of the public
using the way believed there had been a dedication. He is concerning
himself, as the English theory required, with how the matter would have
appeared to the owner of the land. The user by the public must have been,
as Parke B said in relation to private rights of way in Bright v Walker
1 Cr M& R 211, 219, �openly and in the manner that a person rightfully
entitled would have used it�. The presumption arises, as Fry J said of
prescription generally inDalton v Angus & Co 6 App Cas 740, 773, from
acquiescence.��
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20 The proposition that ��as of right�� is su–ciently described by the
tripartite test nec vi, nec clam, nec precario (not by force, nor stealth, nor the
licence of the owner) is established by high authority. The decision of the
House of Lords in Gardner v Hodgson�s Kingston Brewery Co Ltd [1903]
AC 229 is one of the clearest: see Lord Davey, at p 238, and Lord Lindley,
at p 239. Other citations are collected in Gale on Easements, 18th ed
(2008), paras 4-80 and 4-81. The proposition was described as ��clear law��
by Lord Bingham of Cornhill in Beresford [2004] 1 AC 889, para 3. The
opinion of Lord Rodger of Earlsferry, at para 55, is to the same e›ect. So is
that of Lord Scott of Foscote, at para 34, though with a cautionary note as to
the di›erence between the acquisition of public and private rights.

Laing Homes
21 The respondents� case is that although Sullivan J, in his judgment in

Laing Homes [2004] 1 P & CR 573, was indeed the �rst judge to speak
in terms of ��deference�� shown by local residents, he was not striding into
entirely unknown and uncharted territory. Earlier authorities (including
those mentioned in the passage of Lord Ho›mann�s opinion in Sunningwell
[2000] 1 AC 335, 350—351 quoted in para 19 above) suggest that although
the local residents� private beliefs as to their rights are irrelevant, the same is
not true of their outward behaviour on the land in question, as it would
appear to a reasonable owner of the land. It is relevant, on this argument, to
look at what might today be called the residents� attitude or body language
(this thought is elaborated in an imaginary example given by J G Riddall,
��Miss Tomkins and the Law of Village Greens�� [2009] Conveyancer and
Property Lawyer 326). I propose to look next at Laing Homes [2004]
1 P & CR 573 itself, and then to consider how far the respondents can claim
much more long-established roots for the doctrine of deference which
Laing Homes articulates.

22 Laing Homes was concerned with three adjoining �elds (��the
application area��), extending in all to 38 acres, on the edge of Widmer End
in Buckinghamshire. This land, together with three smaller �elds not
a›ected by the application for registration, had been acquired by Laing
Homes, a house-builder, and held in its ��land bank�� since 1963. The land
was subject to a grazing licence from 1973 to 1979, when the farmer stopped
using it for grazing because of repeated troubles with trespassers. In the
course of time footpaths were established round the three �elds in the
application area (cutting some corners) and these were o–cially recognised
as public footpaths in June 2000. An application for registration of the
application area was made in August 2000. The registration authority�s
decision to register the land as a village green was challenged by way of
judicial review on various grounds (including human rights grounds on
which Sullivan J did not �nd it necessary to rule).

23 In his judgment Sullivan J listed, in para 50, the four main grounds
on which Laing Homes was attacking the inspector�s report (and the
registration based on it). The �rst ground was that there was insu–cient
evidence of the use of the whole of the application area for lawful sports and
games over the 20-year period. The second was the inspector�s conclusion
that the use of the �elds for an annual hay crop (from about 1980 until the
early 1990s) was not incompatible with the establishment of village green
rights. Sullivan J considered the second ground �rst. He discussed it at some
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length and di›ered from the inspector. He did so primarily on the view he
took of the perception of a reasonable landowner, although he was also
in�uenced by the point (no longer relied on) as to the Victorian statutes,
at para 86:

��Like the inspector, I have not found this an easy question. Section 12
[of the Inclosure Act 1857] acknowledges that animals may be grazed on
a village green. Rough grazing is not necessarily incompatible with the
use of land for recreational purposes: see Sunningwell. If the statutory
framework within which section 22(1) [of the Commons Registration Act
1965] was enacted had made provision for low-level agricultural
activities to coexist with village green type uses, rather than e›ectively
preventing them once such a use has become established, it would have
been easier to adopt the inspector�s approach, but it did not. I do not
consider that using the three �elds for recreation in such a manner as not
to interfere with [the farmer�s] taking of an annual hay crop for over half
of the 20-year period, should have suggested to Laings that those using
the �elds believed that they were exercising a public right, which it would
have been reasonable to expect Laings to resist.��

24 I have to say that I am rather puzzled by Sullivan J�s summary of the
evidence about hay-making, and the discussion of it (both by the inspector
at paras 56 and 57, and by the judge himself at paras 59—63). There is a
detailed description of the local residents keeping o› the �elds for a few
days in spring when they were harrowed, rolled and fertilized, and again
for a few days during hay-making. But there are only the most passing
references by the judge (in paras 59 and 111) to the further need for people
to keep o› the �elds for many weeks while the crop was growing, if it was
to be worth the farmer�s while to get it in. The length of this period would
vary with the quality of the land and the seasonal weather, but would
usually, I imagine, be of the order of three months. The evidence was that
the farmer generally got well over 2,000 bales of hay from the application
area. So it seems that the local residents must, in general, have respected
the hay crop.

25 The puzzle is partly explained by Sullivan J�s consideration of the
�rst ground (evidence of use of the whole application area) which follows at
paras 88—111. In para 111 the judge commented that there was an overlap
between the two grounds, because the existence of public footpaths round
the three �elds (cutting some corners) provided an alternative explanation of
the local residents� use of the �elds. It seems likely that they used the
perimeter paths and kept o› the hay while it was growing, although
their dogs may not have done, as the judge discussed at some length, at
paras 103—110.

26 There are some dicta about Laing Homes in Lord Ho›mann�s
opinion in Oxfordshire [2006] 2 AC 674. Lord Rodger and I expressed
general agreement with Lord Ho›mann, but did not comment on this point.
LordHo›mann observed, at para 57:

��No doubt the use of the land by the owner may be relevant to the
question of whether he would have regarded persons using it for sports
and pastimes as doing so �as of right�. But, with respect to the judge, I do
not agree that the low-level agricultural activities must be regarded as
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having been inconsistent with use for sports and pastimes for the purposes
of section 22 if in practice they were not.��

27 There was some discussion in the course of argument of what Lord
Ho›mann meant by the �rst sentence of this passage. In the Court of Appeal
[2009] 1 WLR 1461, para 45, Dyson LJ took it to mean inconsistency
between competing uses manifested ��where the recreational users adjust
their behaviour to accommodate the competing activities of the owner (or
his lessees or licensees)��. I am rather doubtful about that. I think it just as
likely that Lord Ho›mann had in mind, not concurrent competing uses of a
piece of land, but successive periods during which recreational users are �rst
excluded and then tolerated as the owner decides. An example would be a
fenced �eld used for intensive grazing for nine months of the year, but left
open for three months when the animals were indoors for the worst of the
winter.

28 Whether that is correct or not, I see great force in the second sentence
of the passage quoted. Taking a single hay crop from a meadow is a
low-level agricultural activity compatible with recreational use for the late
summer and from then until next spring. Fitch v Fitch (1797) 2 Esp 543 is
venerable authority for that. That is not to say that Laing Homes [2004]
1 P & CR 573 was wrongly decided, although I see it as �nely-balanced.
The residents of Widmer End had gone to battle on two fronts, with the
village green inquiry in 2001 following a footpaths inquiry two or three
years earlier, and some of the evidence about their intensive use of the
footpaths seems to have weakened their case as to su–cient use of the rest of
the application area.

The earlier authorities

29 I have already referred to Fitch v Fitch 2 Esp 543, the case about
cricket and hay-making at Steeple Bumpstead in Essex. The report is brief,
but what Heath J is reported as having said, at pp 544—545, is a forthright
declaration of the need for coexistence between concurrent rights:

��The inhabitants have a right to take their amusement in a lawful way.
It is supposed that because they have such a right, the plainti› should not
allow the grass to grow; there is no foundation in law for such a position.
The rights of both parties are distinct, and may exist together. If the
inhabitants come in an unlawful way, or not fairly, to exercise the right
they claim of amusing themselves, or to use it in an improper way, they
are not justi�ed under the custom pleaded, which is a right to come into
the close to use it in the exercise of any lawful games or pastimes, and are
thereby trespassers.��

30 Against that Mr Laurence QC relied on the general proposition that
if the public (or a section of the public) is to acquire a right by prescription,
they must by their conduct bring home to the landowner that a right is being
asserted against him, so that the landowner has to choose between warning
the trespassers o›, or eventually �nding that they have established the
asserted right against him. That was in line with what Lord Ho›mann
(in Sunningwell [2000] 1 AC 335, 350—351, quoted at para 18 above) called
��the unifying element�� in the tripartite test: why it would not have been
reasonable to expect the owner to resist the exercise of the right.
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31 The �rst of the old authorities relied on byMr Laurence was Bright v
Walker (1834) 1 Cr M & R 211, 219, a case on a private right of way, in
which Parke B spoke of use of a way ��openly and in the manner that a person
rightfully entitled would have used it��. I read that reference to the manner of
use as emphasising the importance of open use, rather than as prescribing an
additional requirement. On its facts the case raised as much of an issue as to
vi as to clam since gates had been erected and broken down during the
relevant period. The point of law in the case turned on the peculiarity that
the freehold owner of the servient tenement was a corporation sole.

32 The next case relied on (another case about a claim to a private way)
was Hollins v Verney (1884) 13 QBD 304 (there is a fuller statement of the
facts in the �rst instance report (1883) 11QBD 715). Lindley LJ (giving the
judgment of the Court of Appeal) observed 13QBD 304, 315:

��No user can be su–cient which does not raise a reasonable inference
of such a continuous enjoyment. Moreover, as the enjoyment which is
pointed out by the statute is an enjoyment which is open as well as of
right, it seems to follow that no actual user can be su–cient to satisfy the
statute, unless during the whole of the statutory term (whether acts of
user be proved in each year or not) the user is enough at any rate to carry
to the mind of a reasonable person who is in possession of the servient
tenement, the fact that a continuous right to enjoyment is being asserted,
and ought to be resisted if such right is not recognised, and if resistance to
it is intended. Can a user which is con�ned to the rare occasions on which
the alleged right is supposed in this instance to have been exercised,
satisfy even this test? It seems to us that it cannot: that it is not, and could
not reasonably be treated as the assertion of a continuous right to enjoy;
and when there is no assertion by conduct of a continuous right to enjoy,
it appears to us that there cannot be an actual enjoyment within the
meaning of the statute.��

33 The second sentence of this passage begins with ��Moreover��,
suggesting that Lindley LJ was adding to the requirement that the use should
be continuous. But the passage as a whole seems to be emphasising that
the use must be openly (or obviously) continuous (the latter word being
used three more times in the passage). The emphasis on continuity is
understandable since the weight of the evidence was that the way was not
used between 1853 and 1866, or between 1868 and 1881. It was used
exclusively, or almost exclusively, for carting timber and underwood which
was cut on a 15-year rotational system. The use relied on was too sparse for
any jury to �nd section 2 of the Prescription Act 1832 satis�ed.

34 In Bridle v Ruby [1989] QB 169 the plainti› established a right of
way by prescription despite his personal belief that he had such a right by
grant. Ralph Gibson LJ said, at p 178:

��The requirement that user be �as of right� means that the owner of the
land, over which the right is exercised, is given su–cient opportunity of
knowing that the claimant by his conduct is asserting the right to do what
he is doing without the owner�s permission. If the owner is not going to
submit to the claim, he has the opportunity to take advice and to decide
whether to question the asserted right. The fact that the claimant
mistakenly thinks that he derived the right, which he is openly asserting,
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from a particular source, such as the conveyance to him of his property,
does not by itself show that the nature of the user was materially di›erent
or would be seen by the owner of the land as other than user as of right.��

That the claimant�s private beliefs are generally irrelevant, in the
prescription of either private or public rights, was �nally con�rmed by the
House of Lords in Sunningwell [2000] 1AC 335: see paras 18 and 19 above.

35 The last authority calling for mention on this point is Cumbernauld
and Kilsyth District Council v Dollar Land (Cumbernauld) Ltd 1992 SLT
1035 (Court of Session); 1993 SC (HL) 44 (House of Lords). In the Court
of Session the Lord President (Lord Hope), after considering several
authorities, observed, at p 1041:

��The signi�cance of these passages for present purposes is that, where
the user is of such amount and in such manner as would reasonably
be regarded as being the assertion of a public right, the owner cannot
stand by and ask that his inaction be ascribed to his good nature or to
tolerance.��

Lord Hope�s reference to the manner of use must, I think, be related to the
unusual facts of the case (set out in detail at pp 1037—1038). The issue was
whether there was a public right of way over an extensive walkway in a new
town, designed to separate pedestrian from vehicular tra–c. It gave access
to the town centre where there were numerous shops (whose tenants no
doubt had private rights of way for themselves and their customers). But the
walk was also used for access to public places such as the railway station, the
church, a health centre and a swimming pool. It was held that the use of
the way ��had the character of general public use of a town centre pedestrian
thoroughfare��, at p 1042. The House of Lords upheld this decision. It is
worth noting that Lord Jauncey of Tullichettle stated, at p 47, ��There is no
principle of law which requires that there be con�ict between the interest of
users and those of a proprietor��.

Deference or civility?

36 In the light of these and other authorities relied on by Mr Laurence
I have no di–culty in accepting that Lord Ho›mann was absolutely right, in
Sunningwell [2000] 1 AC 335, to say that the English theory of prescription
is concerned with ��how the matter would have appeared to the owner of the
land�� (or if there was an absentee owner, to a reasonable owner who was
on the spot). But I have great di–culty in seeing how a reasonable owner
would have concluded that the residents were not asserting a right to take
recreation on the disputed land, simply because they normally showed
civility (or, in the inspector�s word, deference) towards members of the golf
club who were out playing golf. It is not as if the residents took to their heels
and vacated the land whenever they saw a golfer. They simply acted (as all
the members of the court agree, in much the same terms) with courtesy and
common sense. But courteous and sensible though they were (with
occasional exceptions) the fact remains that they were regularly, in large
numbers, crossing the fairways as well as walking on the rough, and often (it
seems) failing to clear up after their dogs when they defecated. A reasonably
alert owner of the land could not have failed to recognise that this user was
the assertion of a right and would mature into an established right unless the
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half the 20-year period, should have suggested to Laings that those using
the �elds believed that they were exercising a public right, which it would
have been reasonable to expect Laings to resist.��

63 This passage suggests that Sullivan J was approaching the case on the
assumption that registration was inconsistent with the continued use of the
land by Mr Pennington for taking the annual hay crop. In other words,
registration would bring non-interference to an end. The public right to use
the �elds for recreational purposes would make it impossible for them to be
used for growing hay. His approach has also been taken as indicating that in
cases where the land has been used by a signi�cant number of inhabitants for
20 years for recreational purposes nec vi, nec clam, nec precario, there is an
additional question that must be addressed: would it have appeared to a
reasonable landowner that the inhabitants were asserting a right to use the
land for the recreational activities in which they were indulging? I am not
sure that Sullivan J was really saying that there was an additional question
that had to be addressed. But if he was, I would respectfully disagree with
him on both points.

The section 15 questions
64 The application in this case was made under section 15(4) of the

2006 Act, which provides that a person may apply for registration of land as
a town or village green where ��a signi�cant number of the inhabitants of any
locality, or of any neighbourhood within a locality, indulged as of right in
lawful sports and pastimes on the land for a period of at least 20 years�� if
they ceased to do so before the commencement of that subsection, so long as
the application is made within a period of �ve years beginning with the date
of the cessation. The words that I have set out in quotation marks appear
in each of subsections (2), (3) and (4) of section 15. The de�nition of the
phrase ��town or village green�� in section 22(1) of the 1965 Act, as amended
by section 98 of the Countryside and Rights of Way Act 2000, has
been repeated throughout this section, with the addition of the words
��a signi�cant number��.

65 The theory on which these provisions are based is known to the
common law as prescription: see Lord Ho›mann�s explanation in the
Sunningwell case [2000] 1 AC 335, 350—351, of the background to
the de�nition of ��town or village green�� in section 22(1) of the 1965 Act.
As the law developed in relation to private rights, the emphasis was on the
quality of the user for the 20-year period which would justify recognition of
a prescriptive right:

��It became established that such user had to be, in the Latin phrase,
nec vi, nec clam, nec precario: not by force, nor stealth, nor the licence of
the owner . . . The unifying element in these three vitiating circumstances
was that each constituted a reason why it would not have been reasonable
to expect the owner to resist the exercise of the right�in the �rst case,
because rights should not be acquired by the use of force, in the second,
because the owner would not have known of the user and in the
third, because he had consented to the user, but for a limited period. So in
Dalton v Henry Angus & Co (1881) 6 App Cas 740, 773 Fry J (advising
the House of Lords) was able to rationalise the law of prescription
as follows: �the whole law of prescription and the whole law which
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governs the presumption or inference of a grant or covenant rest upon
acquiescence�.��

Section 2 of the Prescription Act 1832 (2& 3Will 4, c 71) made it clear that
what mattered was the quality of the user during the 20-year period. It had
to be by a person ��claiming right thereto��. It must have been enjoyed openly
and in the manner that a person rightfully entitled would have used it, and
not by stealth or by licence: Bright v Walker (1834) 1 Cr M & R 211, 219
per Parke B. In Gardner v Hodgson�s Kingston Brewery Co Ltd [1903]
AC 229, 239 Lord Lindley said that the words ��as of right�� were intended to
have the samemeaning as the older expression nec vi, nec clam, nec precario.

66 Referring then to section 1(1) of the Rights of Way Act 1932, Lord
Ho›mann said in the Sunningwell case [2000] 1AC 335, 353:

��The words �actually enjoyed by the public as of right and without
interruption for a full period of 20 years� are clearly an echo of the
words �actually enjoyed by any person claiming right thereto without
interruption for the full period of 20 years� in section 2 of the 1832 Act.
Introducing the Bill into the House of Lords (HL Debates), 7 June 1932,
col 637, Lord Buckmaster said that the purpose was to assimilate the law
of public rights of way to that of private rights of way. It therefore seems
safe to assume that �as of right� in the 1932 Act was intended to have the
same meaning as those words in section 5 of the 1832 Act and the words
�claiming right thereto� in section 2 of that Act.��

He concluded, at p 354, that there was no reason to believe that ��as of right��
in section 22(1) of the 1965 Act was intended to mean anything di›erent
from what those words meant in the 1832 and 1932 Acts. The same can be
said of the meaning of those words in section 15 of the 2006Act.

67 In the light of that description it is, I think, possible to analyse the
structure of section 15(4) in this way. The �rst question to be addressed is
the quality of the user during the 20-year period. It must have been by a
signi�cant number of the inhabitants. They must have been indulging in
lawful sports and pastimes on the land. The word ��lawful�� indicates that
they must not be such as will be likely to cause injury or damage to the
owner�s property: see Fitch v Fitch (1797) 2 Esp 543. And they must have
been doing so ��as of right��: that is to say, openly and in the manner that a
person rightfully entitled would have used it. If the user for at least 20 years
was of such amount and in such manner as would reasonably be regarded as
being the assertion of a public right (see R (Beresford) v Sunderland City
Council [2004] 1 AC 889, paras 6, 77), the owner will be taken to have
acquiesced in it�unless he can claim that one of the three vitiating
circumstances applied in his case. If he does, the second question is whether
that claim can be made out. Once the second question is out of the
way�either because it has not been asked, or because it has been answered
against the owner�that is an end of the matter. There is no third question.
The answer to the �rst issue (see para 4, above) is: No.

68 Mr Charles George QC for the claimant said that there was only one
simple test: was the use caught by any of the three vitiating circumstances?
Mr George Laurence QC con�rmed that it was common ground that the use
of the land for recreation in this case was nec vi, nec clam, nec precario, but
he said that this did not exhaust the issue. The unifying principle was one of
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reasonableness. He said that, if it was not reasonable to expect the owner to
resist what the users were doing, no harm could come to the owner from his
omission to resist or complain. In this case, as the Inspector held, the local
inhabitants overwhelmingly deferred to the golfers. As Dyson LJ said in the
Court of Appeal [2009] 1 WLR 1461, paras 48—49, the user of the local
inhabitants was extensive and frequent, but so too was the use by the golfers:
the greater the degree of deference, the less likely it was that it would appear
to the reasonable owner that the locals were asserting any right to use
the land.

69 I agree with Mr George that all the authorities show that there are
only three vitiating circumstances: Gardner v Hodgson�s Kingston Brewery
Co Ltd [1903] AC 229, 238, per Lord Davey, p 239, per Lord Lindley;
the Sunningwell case [2000] 1 AC 335, p 350, per Lord Ho›mann; the
Beresford case [2004] 1 AC 889, para 3, per Lord Bingham of Cornhill,
para 16, per Lord Scott of Foscote, para 55, per Lord Rodger of Earlsferry;
Riddall & Trevelyan, Rights of Way, 4th ed (2007), pp 41, 47. There is no
support there for the proposition that there is an additional requirement.
But that does not answer Mr Laurence�s point, which was really and quite
properly directed to the �rst question as to the quality of the user that is
relied on. That, as has been said, is the critical question in this case.

Deference
70 In para 175 of his report the inspector said that he found that the

relationship between the golfers and the local recreational users was
generally cordial. This was because local people (with the exception of
Squadron Leader Kime) did not materially interfere with the use of the land
for playing golf. They would wait until the play had passed or until they had
been waved on by the golfers. When local people did inadvertently impede
play, the golfers� shout of ��fore�� was enough to warn them to clear the
course. The Inspector asked himself whether this indicated deference to the
golfers. Following what Sullivan J said in the Laingcase [2004] 1 P & CR
573, para 85, he understood that the use would not be ��as of right�� if the
local inhabitants would have appeared to the owner to be deferring to his
right to use his land for his own purposes. That approach is based on the
judge�s assumption, which the Court of Appeal endorsed, that the e›ect of
registration would be to enlarge the right of the local inhabitants in a way
that would e›ectively prevent the golfers from using the land for their
own purposes.

71 I do not �nd anything in the words used in section 15(4) of the
2006 Act that supports that approach. On the contrary, the theme that runs
right through all of the law on private and public rights of way and other
similar rights is that of an equivalence between the user that is relied on to
establish the right on the one hand and the way the right may be exercised
once it has been established on the other. In Dalton v Henry Angus & Co
(1881) 6 App Cas 740, 774 Fry J, having stated at p 773 that the whole law
of prescription rests upon acquiescence, said that it involved among other
things the abstinence by the owner from any interference with the act relied
on ��for such a length of time as renders it reasonable for the courts to say
that he shall not afterwards interfere to stop the act being done�� (my
emphasis). In other words, one looks to the acts that have been acquiesced
in. It is those acts, and not their enlargement in a way that makes themmore
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Regina (Barkas) vNorth Yorkshire County Council

[2014] UKSC 31
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LordNeuberger of Abbotsbury PSC,
Baroness Hale of RichmondDPSC, Lord Reed,

Lord Carnwath, Lord Hughes JJSC

Commons�Town or village green�Registration� Local authority laying out and
maintaining land as recreation ground pursuant to statutory powers � Local
inhabitants using land for recreational purposes for more than 20 years �
Whether use of land ��as of right�� �Whether statutory condition for registration
as town or village green met � Housing Act 1936 (26 Geo 5 & 1 Edw 8, c 51),
s 80(1) �Housing Act 1985 (c 68), s 12(1) �Commons Act 2006 (c 26), s 15(2)

A local authority acquired land under the Housing Act 19361 as a site for the
erection of houses. It laid out and maintained a �eld lying within that land as a
recreation ground for the bene�t of those living in the houses, pursuant to its power
under section 80(1) of the 1936 Act and thereafter its successor, section 12(1) of the
Housing Act 19852. A local resident applied to register the �eld as a town or village
green under section 15 of the Commons Act 20063 on the ground that local
inhabitants had used it for recreational purposes ��as of right��, within section 15(2) of
the 2006 Act, for more than 20 years. The commons registration authority refused
the application, �nding that although the local inhabitants� use of the �eld met all the
other requirements of section 15(2), it had been by right and so not ��as of right��,
within section 15(2). The judge dismissed the claimant�s claim for judicial review of
the registration authority�s decision and the Court of Appeal dismissed her appeal.

On the claimant�s appeal�
Held, dismissing the appeal, that where land was held under section 80(1) of the

Housing Act 1936 or section 12(1) of the Housing Act 1985 the public had a
statutory right to use the land for recreational purposes; that, therefore, when the
public so used the land they did so ��by right�� and not as trespassers, so that no
question of user ��as of right�� within section 15(2) of the Commons Act 2006 could
arise; and that, accordingly, the use of the �eld by local inhabitants did not satisfy the
requirements of section 15(2) of the 2006Act (post, paras 20—23, 30, 49—50, 51, 86).

R v Oxfordshire County Council, Ex p Sunningwell Parish Council [2000] 1 AC
335, HL(E) applied.

R (Beresford) v Sunderland City Council [2004] 1AC 889, HL(E) departed from.
Per curiam. (i) Whether user was ��as of right�� should be judged by how the

matter would have appeared to the owner of the land, a question which must be
assessed objectively (post, paras 21, 51).

(ii) Where the owner of the land is a local, or other public, authority which has
lawfully allocated the land for public use (whether for a limited period or an
inde�nite period), it is impossible to see how, at least in the absence of unusual
additional facts, it could be appropriate to infer that members of the public have been
using the land ��as of right��, simply because the authority has not objected to their
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recreation grounds . . . which in the opinion of the minister will serve a bene�cial purpose in
connection with the requirements of the persons for whom the housing accommodation is
provided.��

2 Housing Act 1985, s 12(1): see post, para 5.
3 Commons Act 2006, s 15: see post, para 9.
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using the land. It would not merely be understandable why the local authority had
not objected to the public use: it would be positively inconsistent with its allocation
decision if it had done so (post, paras 24, 65).

Decision of the Court of Appeal [2012] EWCA Civ 1373; [2013] 1 WLR 1521
a–rmed.

The following cases are referred to in the judgments:

Cumbernauld and Kilsyth District Council v Dollar Land (Cumbernauld) Ltd 1992
SC 357; 1992 SLT 1035, Ct of Sess; 1993 SC (HL) 44, HL(Sc)

Dalton vHenry Angus&Co (1881) 6App Cas 740, HL(E)
Gardner v Hodgson�s Kingston Brewery Co Ltd [1903] AC 229, HL(E)
Green (HE)& Sons vMinister of Health (No 2) [1948] 1KB 34; [1947] 2All ER 469
Hall v BeckenhamCorpn [1949] 1KB 716; [1949] 1All ER 423
LambethOverseers v London County Council [1897] AC 625, HL(E)
Lawrence v Fen Tigers Ltd [2014] UKSC 13; [2014] AC 822; [2014] 2 WLR 433;

[2014] PTSR 384; [2014] 2All ER 622, SC(E)
Mills v Silver [1991] Ch 271; [1991] 2WLR 324; [1991] 1All ER 449, CA
Oxfordshire County Council v Oxford City Council [2006] UKHL 25; [2006] 2 AC

674; [2006] 2WLR 1235; [2006] 4All ER 817, HL(E)
R vOxfordshire County Council, Ex p Sunningwell Parish Council [2000] 1 AC 335;

[1999] 3WLR 160; [1999] 3All ER 385, HL(E)
R (Beresford) v Sunderland City Council [2001] 1 WLR 1327; [2001] EWCA Civ

1218; [2002] QB 874; [2002] 2 WLR 693; [2001] 4 All ER 565, CA; [2003]
UKHL 60; [2004] 1AC 889; [2003] 3WLR 1306; [2004] 1All ER 160, HL(E)

R (Lewis) v Redcar and Cleveland Borough Council (No 2) [2010] UKSC 11; [2010]
2AC 70; [2010] 2WLR 653; [2010] 2All ER 613, SC(E)

Sturges v Bridgman (1879) 11ChD 852, CA

The following additional case was cited in argument:

R (Newhaven Port & Properties Ltd) v East Sussex County Council [2013] EWCA
Civ 276; [2014] QB 186; [2013] 3WLR 1389; [2013] 3All ER 677, CA

APPEAL from the Court of Appeal
By a claim form the claimant, Christine Barkas, sought judicial review of

the decision of the defendant registration authority, North Yorkshire County
Council, on 8 October 2010 to refuse her application dated 12 October
2007, made on her own behalf and that of Helredale Neighbourhood
Council, an unincorporated association, to register the Helredale playing
�eld at Helredale Road, Whitby, North Yorkshire, which was owned by the
interested party, Scarborough Borough Council, as a town or village green
under section 15(2) of the Commons Act 2006. On 20 December 2011
Langsta› J [2011] EWHC 3653 (Admin) dismissed the claim and upheld as
lawful the defendant�s decision not to register the land as a town or village
green.

By an amended appellant�s notice �led on 23 July 2012 and pursuant to
permission granted by the Court of Appeal (Maurice Kay LJ) on 18 June
2012 the claimant appealed. On 23 October 2012, the Court of Appeal
(Richards, Sullivan and McFarlane LJJ) [2013] 1 WLR 1521 dismissed the
appeal and refused permission to appeal.

On 3May 2013 the Supreme Court (Lord Neuberger of Abbotsbury PSC,
Lord Reed and Lord Carnwath JJSC) granted the claimant permission to
appeal, pursuant to which she appealed. The issues for the consideration of
the Supreme Court, as set out in the parties� agreed statement of facts and
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issues, were whether (1) local inhabitants were vested with a ��right�� to use
recreation grounds provided by a local authority on land held for
recreational purposes pursuant to an express statutory power and, if so, use
of the land pursuant to such a ��right�� was su–cient to defeat an application
to register such land as a town or village green; (2) a recreation ground laid
out and maintained pursuant to an express statutory power on land acquired
and held under the Housing Act 1985 and its predecessor provisions within
the Housing Acts 1936 and 1957, was used for recreational purposes ��by
right�� or ��as of right��; and (3) trespass, tolerated or otherwise, was a
necessary requirement for use ��as of right��.

The facts are stated in the judgment of Lord Neuberger of
Abbotsbury PSC.

Douglas Edwards QC and Philip Petchey (instructed by Richard Buxton
Solicitors, Cambridge) for the claimant.

In order for land to be registered as a town or village green under
section 15 of the Commons Act 2006 it is necessary for the applicant to show
that a signi�cant number of the inhabitants of a locality, or a neighbourhood
within a locality, have indulged as of right in lawful sports and pastimes on
the land for a period of at least 20 years and that they continue to do so at the
time of the application. This requirement is identical to that in the
predecessor provision, section 22 of the Commons Registration Act 1965.
R v Oxfordshire County Council, Ex p Sunningwell Parish Council [2000]
1 AC 335, R (Beresford) v Sunderland City Council [2004] 1 AC 889 and
R (Lewis) v Redcar and Cleveland Borough Council (No 2) [2010] 2 AC 70,
which consider the meaning of ��as of right�� in the context of section 22 of
the 1965 Act, are therefore directly relevant to the meaning of section 15
of the 2006 Act. Housing land is not held in trust for recreational purposes
by the public and accordingly use of it is as of right. The �eld was acquired
under section 73 of the Housing Act 1936 and is held for housing purposes.
The inhabitants of the locality had no right under the 1936 Act or any other
statute to go on to it for recreational purposes. Its local authority owner
could have built houses on it without the need for any further appropriation.
Further, because such development would not involve any appropriation of
the land, section 122(2A) of the Local Government Act 1972, as inserted by
section 118 of and paragraph 12 of Schedule 23 to the Local Government,
Planning and Land Act 1980, which provides special protection where land
is appropriated from use for open space to another use, would have no
application. This contrasts with the position as regards land held under
section 10 of the Open Spaces Act 1906 or section 164 of the Public Health
Act 1875 (38 & 39 Vict c 55) which would need to be appropriated to
housing purposes before it could be used and developed for housing, with a
requirement of prior advertisement under section 122(2A) of the 1972 Act.
The Beresford case [2004] 1 AC 889 held correctly that (i) a local authority
(which, as a creature of statute, holds all the land that it owns under one
statutory power or another) enjoys no general exemption from the
registration of its land as a town or village green (see para 88); (ii) use which
has been encouraged by the owner, is not by virtue of trespass, and which is
not adverse to the interest of the owner of the land may be as of right (see
paras 7, 48—49, 60, 90); and (iii) use of land held, laid out and maintained by
a local authority under powers contained in the New Towns Act 1965 is not
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use which is pursuant to a statutory right and thus not as of right: see
paras 9, 62, 90. The present case is not distinguishable as regards (i) and (ii).
Accordingly, the issue is whether there is any di›erence between use of land
held under the New Towns Act 1965 and land held under the Housing Acts,
so that use of the �rst is as of right but use of the second is not. The issue of
use of land held under section 10 of the 1906 Act or section 164 of the
1875 Act does not need to be determined. In any event, land held under the
1906 Act plainly falls into a special category being land held under an
express statutory trust. As regards land held under section 164 of the
1875Act, there are strong reasons for holding that use of such land will be as
of right, so that it may be registrable as a town or village green. However,
even if such use is not as of right, the position as regards land held under the
Housing Acts would still properly be distinguishable.

The requirement that use be as of right as applied by section 15 of
the 2006 Act to town and village greens has the same meaning as the
requirement that use be as of right in the law of prescription and in the law of
highways, namely nec vi, nec clam, nec precario�without force, stealth nor
the licence of the owner: see the Sunningwell case [2000] 1 AC 335,
349—351, the Beresford case [2004] 1 AC 889, para 55 and the Lewis case
[2010] 2 AC 70, para 66. There is no requirement for consideration of the
subjective understanding of the users: see the Sunningwell case, pp 355—356.
Positive action is required by a landowner to communicate the grant of
permission and thereby to terminate use which would otherwise amount to
use as of right; passive inactivity is insu–cient. Use which is acquiesced in or
tolerated is as of right: see the Beresford case, paras 6—7, 49, 67—68, 77—79.
Use which is permitted subject to revocable licence will be precario and not
as of right; conversely use which is permitted but not subject to a revocable
licence will be as of right: see the Beresford case, paras 45—50, 57—59. Use
pursuant to the encouragement of a landowner to use his land for
recreational purposes is not inconsistent with use as of right and there is no
requirement for use to be adverse to the interest of the landowner: see
Cumbernauld and Kilsyth District Council v Dollar Land (Cumbernauld)
Ltd 1992 SC 357, 368; 1993 SC (HL) 44; the Beresford case, paras 7, 47, 60,
67, 85, 90 and the Lewis case [2010] 2AC 70, paras 35, 92. Trespass is not a
necessary ingredient for use to be as of right: see the Beresford case, para 48.
Use which is permitted without that permission being made revocable and
use which is encouraged cannot be trespass. It is possible to imply a
revocable permission to use land from the conduct of a landowner but the
conduct must be unequivocal and distinct from conduct consistent with
acquiescence, toleration, entitlement or encouragement: see the Beresford
case, paras 7, 49—50, 60, 75, 85. The fact that land is held by a local
authority and expressly laid out, made available and maintained for public
recreational purposes does not of itself give rise to permission nor is it
inconsistent with use of that land being as of right: see the Beresford case,
para 7. Use that is as of right requires no more than use which conforms
with the tripartite test, namely use without force, stealth or permission.
There is no requirement that use by local inhabitants must not defer to a
landowner�s use or that their conduct must not be capable of being
construed as deferential by the landowner. The subjective understanding of
a landowner is not relevant: see the Lewis case [2010] 2 AC 70, para 69.
Accordingly, there is no room for the introduction of an additional
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requirement concerning whether use is ��by right�� as opposed to as of right.
The as of right test must be determined by reference only to the tripartite
test.

The status of the �eld and its use by local inhabitants is indistinguishable
from the status and use of the land in the Beresford case [2004] 1 AC 889.
Accordingly, the recreational use of that land has been as of right and all the
requirements for registration as a town or village green are ful�lled. It is not
necessary to consider whether land which has been acquired or appropriated
under section 164 of the 1875 Act is subsequently enjoyed by the public by
virtue of a statutory entitlement. In any event, people walk their dogs or
play with their children on land because they have been accustomed to see
others doing so without objection�the great majority know nothing about
the legal character of their right to do so and never address their minds to the
matter: see the Lewis case [2010] 2 AC 70, para 95. Thus since it is the case
that a local authority enjoys no general immunity from registration of its
land as town or village green, there is no necessary or obvious basis to be
inferred from what may be considered to be the policy of the 1875 Act for
excluding its land from registration in circumstances where, on the ground,
the circumstances are no di›erent from those where the land of a private
landowner would be registrable. Further, in the case of land held by a local
authority under section 164, there may well be circumstances on the ground
which will lead to a conclusion that use has not been as of right. Thus if a
park is locked at night or occasionally at other times it will be clear that use
during the day is subject to a revocable permission; and if byelaws had been
made and are prominently displayed at its entrances this may similarly
indicate a revocable permission. The di›erence between the situation where
land is held subject to a trust under section 10 of the 1906 Act and that held
subject to section 164 of the 1875 Act is that whereas in the former case a
statutory interest in the land arises through the trust created over that land to
hold and administer the open space in trust to allow, and with a view to, the
enjoyment thereof by the public as an open space, in the latter case members
of the public are given no such entitlement by statute or (absent express
action by the local authority owner) by any other means. At its highest, they
have no right other than a bare licence to go upon the land. In the context of
recreation grounds held under section 164, the fact that the public have a
bare licence does not make use by virtue of a statutory entitlement. Hall v
Beckenham Corpn [1949] 1 KB 716 should not be treated as good authority
for the proposition that members of the public use a park held under
section 164 by virtue of a statutory right. In any event, the Hall case is only
authority for the proposition that if land be appropriated to use under
section 164 it falls to be considered in the same way as land held under
section 10 of the 1906 Act, namely land in respect of which there is a
statutory entitlement in the public to use. This does not mean that there is
a statutory entitlement in the public to use land which has been laid out as a
recreation ground under powers contained in section 73 of the Housing Act
1936 where exclusion of the public would be entirely lawful and no
appropriation is required to devote it to a housing use which would prevent
continuing recreational use. It may be that the draftsman of section 122 of
the Local Government Act 1972 envisaged that land held subject to
section 164 of the 1875 Act was subject to some kind of trust and inserted a
reference to it in section 122(2B) out of an abundance of caution. In any
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event, these words cannot reasonably be taken as declaratory of a trust in
favour of the public under section 164 of the 1875 Act in the absence of any
clear words of declaration within section 164 or elsewhere. However if they
were so taken, they would make a clear distinction between the
appropriation of land under section 164 and under section 73 of the
1936 Act. On a practical level, the fact that recreation grounds held and
provided under the Housing Acts are used as of right does not preclude the
public authority responsible for the land taking steps to protect that land
from town green registration. [Reference was made to R (Newhaven Port &
Properties Ltd) v East Sussex County Council [2014] QB 186.]

Nathalie Lieven QC and Ruth Stockley (instructed byHead of Legal and
Democratic Services, North Yorkshire County Council, Northallerton) for
the defendant registration authority.

Where land is laid out and made available by a local authority, pursuant
to its statutory powers as recreational land available for the public, the
public have a statutory right to use that land and the land falls outside the
terms of section 15 of the Commons Act 2006. The local authority provided
the �eld for recreational use pursuant to section 80 of the Housing Act 1936,
which expressly provided for such use where it was considered by the
minister the use would serve a bene�cial purpose in connection with the
housing accommodation. Ministerial consent was needed to give the local
authority power to provide the land for recreation and that in turn gave the
public the statutory right to use that land. For the period when the land is
provided as recreational land the public have a right to use it. That right
sounds most obviously in public law, and as such is an enforceable right by
those who wish to exercise it. There is an important distinction between
land owned by the local authority for recreational use and private land or
land owned by the local authority for some other use. In the former case, the
local authority does not and cannot give permission in the sense of granting a
licence, because the public already have the right to use the land pursuant to
the statutory powers. The local authority could change the use to use for
housing without going through an appropriation process under section
122(2A) of the Local Government Act 1972, because the recreational use is
ancillary or incidental to the housing use under section 80 of the 1936 Act.
However, if it had wished to change the use it would still have had to go
through a formal local authority decision-making process. That decision
would then be amenable to judicial review on normal principles and the
authority would have to consider factors such as the level of public use and
the bene�ts of the proposed housing use. Accordingly, the local authority is
in an entirely di›erent position from a private landowner who could simply
decide to revoke a bare licence for any reason. That analysis accords with a
commonsense analysis of how the local inhabitants would have viewed the
situation and with previous case law: see Hall v Beckenham Corpn [1949]
1KB 716.

Any legal system must have rules of prescription which prevent the
disturbance of long-established de facto enjoyment: see R v Oxfordshire
County Council, Ex p Sunningwell Parish Council [2000] 1 AC 335,
350—351. In circumstances where the local authority has provided and
maintained land pursuant to a statutory power it cannot possibly be
reasonable to expect the local authority to resist the exercise of the right or
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to be able to produce evidence of doing so. Lord Bingham of Cornhill in
R (Beresford) v Sunderland City Council [2004] 1 AC 889, para 9 drew a
clear distinction between use ��as of right�� and use pursuant to a statutory
right, which would be inconsistent with use as of right. All their Lordships
proceeded on the basis that a statutory right to use the land would be
su–cient to defeat section 15 of the 2006 Act, and all also seem to have
thought that such a right could be created outside section 10 of the Open
Spaces Act 1906. In Hall v Beckenham Corpn [1949] 1 KB 716, which
followed Lambeth Overseers v London County Council [1897] AC 625, the
land had been acquired under section 164 of the Public Health Act 1875 and
the judge clearly found that the local authority was in bene�cial occupation
of the land and that the public had a statutory right to enter it. The words of
section 164 do not create an express statutory trust, as is the case with
section 10 of the 1906 Act. Although the power to lay out public walks or
pleasure grounds in section 164 is for the primary use of the land, in terms of
the creation of the recreational space, the power is no di›erent from that in
section 80 of the 1936 Act. There is nothing in the words of the statute
which would suggest that the public rights over the land are any di›erent
between the two statutory powers. It is not possible to distinguish rights
under section 10 of the 1906 Act from rights under section 164 of the
1875 Act on the basis that the former creates rights under a statutory trust.
Parliament in section 122(2B) of the 1972 Act, as inserted, treated both
statutory provisions as creating a trust over the land which needed to be
discharged. This indicates that there is no material di›erence in the nature
of the public right created by the two provisions.

Lord Walker of Gestingthorpe, in referring in the Beresford case [2004]
1 AC 889, para 88 to ��any appropriation of the land as recreational open
space��, was plainly not referring to legal appropriation under section 122 of
the 1972Act but to a broader meaning of the term. It cannot be the case that
the land has to be appropriated from one use to another as that would create
a wholly illogical distinction between land �rst acquired and that changed
between uses. As long as the land is provided as recreational land by the
local authority pursuant to a power to provide land for such use, that is
su–cient to meet the form of appropriation contemplated by Lord Walker.
The �eld has been provided for recreation under the powers in section 80 of
the 1936 Act and therefore there is an express power to provide that
recreational land. In order to exercise that power the local authority had to
obtain ministerial consent. Further, the �eld has been physically provided
and maintained by the local authority for recreation throughout the relevant
period. This combination of law and fact is su–cient to show that the
�eld is appropriated for recreational use. The Beresford case should be
distinguished both on the legal basis of the public use of the land and on the
factual matrix. In Beresford the land was provided under section 3 of the
New Towns Act 1965, which gave a power to hold land and generally to do
anything necessary or expedient for the purposes of the new town or the
purposes incidental thereto. There was therefore no express reference to
holding land for recreational purposes. Under section 6 the minister gave
planning permission by a special development order for proposals as
submitted by the corporation. The corporation�s new town plan identi�ed
the land as parkland/open space/playing �eld. It seems to have been
assumed that the minister would have approved the plan, although there was
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no express evidence on this. The evidence of the laying out and maintenance
of the land for open space was also very much less clear cut than is the
evidence in the present case. This combination of a lack of express statutory
power and lack of factual clarity appears to be what persuaded the House of
Lords that on the particular facts there was no statutory entitlement. This is
in clear contrast to the present case where there is an express statutory power
to provide recreational land; there was ministerial consent for that use; and
there is clear evidence of continued maintenance for public recreation. The
House of Lords did not give detailed reasons as to why they rejected the
statutory entitlement argument in Beresford, but the above factors are clear
grounds to distinguish that case. Alternatively the Beresford case was
wrongly decided. The corporation had exercised the power under section 3
of the 1965 Act and were providing the land as some form of recreational
land, which necessarily created a statutory right for the public to use the land
provided and unless and until the local authority decided to change the use
of the land by whatever process the public had the right to be on the land for
recreation. They cannot have been trespassers who could have been
removed by court order unless the local authority made a decision changing
the use of the land. It follows that the public were on the land by right and
section 15 of the 2006Act should not have applied.

George Laurence QC andWilliam Hanbury (instructed byHead of Legal
and Support Services, Scarborough Borough Council, Scarborough) for the
interested party.

Where local authority land is being used for recreation as a result of the
authority or its predecessor having exercised the relevant power under
section 80 of the Housing Act 1936, the authority was, in exercising that
power, carrying out its duty to decide how it was going to cause its housing
land to be used by laying some of it out as a recreation ground. It would be
absurd in such circumstances if those who thereupon used the land for the
very recreational purpose for which the authority had validly decided it
would cause the land to be used nevertheless fell to be treated in law as
trespassers. When the borough council�s predecessor authority exercised the
power conferred on it by section 80, and obtained the minister�s consent, it
thereby placed itself under an obligation to submit to the use of the land for
the purpose of recreation. It was not entitled without more to purport to
grant a licence to the public to use the land because (i) it was already subject
to a legal duty, in consequence of the exercise of the power, to submit to use
of the land by those for whose bene�t it had exercised the power; and (ii) the
public�s recreational use was accordingly pursuant to a corresponding legal
right. An authority which is under a legal duty to submit to the use of its
land by others for recreation has put it out of its power to prevent such use.
A court, asked by the authority to grant an injunction restraining
recreational use, would refuse it for that reason. It logically follows that the
bene�ciaries of the exercise by the authority of that power, who cannot be
asked to go, must have a species of entitlement, however described, which
amounts to a right to use the land. Accordingly, the appeal should be
dismissed. [Reference was made to R v Oxfordshire County Council,
Ex p Sunningwell Parish Council [2000] 1 AC 335 and Cumbernauld and
Kilsyth District Council v Dollar Land (Cumbernauld) Ltd 1992 SC 357;
1993 SC (HL) 44.]
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Alternatively, the appeal should be dismissed on the basis that it is clear
from the inspector�s report that he would correctly have advised that, if
recreational use of the land was not pursuant to a statutory entitlement, such
use of the land was permissive. In any event, even if the public�s use was
neither pursuant to a right derived from statute, nor permissive, and so as of
right, the application to register the land as a green had to fail because the
landowner could not reasonably have been expected to resist the public�s
recreational use: see R (Lewis) v Redcar and Cleveland Borough Council
(No 2) [2010] 2AC 70, paras 30, 36, 67, 114.

Edwards QC in reply.
Use pursuant to the encouragement of a landowner to use his land for

recreational purposes is not inconsistent with use as of right and there is no
requirement for use to be adverse to the interest of the landowner: see
R(Beresford) v SunderlandCityCouncil [2004]1AC889, paras7,47,60,67.

The court took time for consideration.

21May 2014. The following judgments were handed down.

LORD NEUBERGER OF ABBOTSBURY PSC (with whom BARONESS
HALE OF RICHMOND DPSC, LORD REED and LORD HUGHES JJSC
agreed)

Introductory

1 Helredale playing �eld (��the �eld��) is situated in Whitby, North
Yorkshire, and it is owned by Scarborough Borough Council. The speci�c
issue raised on this appeal is whether it should be registered as ��a town or
village green�� under section 15 of the Commons Act 2006. The point of
principle which this issue raises concerns the meaning of the expression ��as
of right�� in section 15(2), and, more precisely, whether use is as of right
when it is contemplated by the statutory provision under which a public
body acquired and holds the land in question. This point, in turn, requires
this court to consider the reasoning of the House of Lords in R (Beresford) v
Sunderland City Council [2004] 1AC 889.

The factual and legal background

2 The factual background to the appeal is set out very fully in an
excellent report prepared by Vivian Chapman QC, dated 28 July 2010,
whose �ndings are accepted as accurate by the parties to these proceedings.
For the purpose of this appeal, it is only necessary to set out his conclusions
in very summary terms.

3 The �eld is some two hectares in extent, and it was acquired as part of
a larger parcel of land, amounting to some 14 hectares, under a conveyance
dated 20 June 1951, by the statutory predecessor of Scarborough Borough
Council, Whitby Urban District Council (and I shall refer to the two councils
simply as ��the council��), acting pursuant to their powers under section 73(a)
of the Housing Act 1936, which permitted a local authority ��to acquire any
land . . . as a site for the erection of houses��.

4 The council then developed most of the 14 hectares for housing, and
laid out and maintained the �eld as ��recreation grounds�� pursuant to
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section 80(1) of the 1936 Act, with the consent of the minister as required by
that section. Sections 73 and 80 of the 1936 Act were repealed and
substantially re-enacted in the Housing Act 1957, whose provisions were in
turn repealed and substantially re-enacted (albeit with more amendments) in
the Housing Act 1985.

5 Section 12(1) of the 1985 Act (which is in Part II, concerned with
��provision of housing accommodation��) is in virtually identical terms to
section 80(1) of the 1936 Act (save that ��the minister�� has been replaced by
��the Secretary of State��), and it provides as follows:

��A local housing authority may, with the consent of the Secretary of
State, provide and maintain in connection with housing accommodation
provided by them under this Part� (a) buildings adapted for use as shops,
(b) recreation grounds, and (c) other buildings or land which, in the
opinion of the Secretary of State, will serve a bene�cial purpose in
connection with the requirements of the persons for whom the housing
accommodation is provided.��

(Denning J explained in a case on the e›ectively identically worded
section 80(1) of the 1936 Act,HEGreen& Sons vMinister of Health (No 2)
[1948] 1 KB 34, 41, that the section did not require the use of ��buildings��,
��recreation grounds�� or ��other buildings or land�� to be restricted to ��the
persons for whom the housing accommodation is provided��, and that the
use could also validly extend to other members of the public.)

6 Subsequent to the acquisition of the 14 hectares, the council acquired
other land adjoining or close to the �eld, which it then developed for
housing.

7 For at least the last 50 years, the relevant facts relating to the �eld are
as follows. It is surrounded by land consisting of three residential estates
which were developed as local authority housing. It has four entrances,
which are open at all times, and which have notices requiring dogs to be kept
on leads and dog owners to clear up after their dogs. It has the appearance of
a municipal recreation ground, mostly laid to grass, including a football
pitch, and it is crossed by a hard-surface path. The council maintains the
�eld, in the sense of arranging for the regular mowing of the grass in summer
and the marking out of the football pitch (currently once a year, but
previously more frequently). The �eld is used extensively and openly by
local inhabitants for informal recreation, largely, but not exclusively, for
children playing and walking dogs. Until 2005, the football pitch was used
for local league football matches with the council�s licence.

The procedural history

8 On 12 October 2007, Vivienne Wright, acting on behalf of the
Helredale Neighbourhood Council, of which she was secretary, applied to
the North Yorkshire County Council (��NYCC��) to register the �eld as a
town or village green under section 15 of the 2006Act.

9 Section 15 of the 2006 Act provides, so far as relevant to this appeal,
as follows:

��(1) Any person may apply to the commons registration authority to
register land to which this Part applies as a town or village green in a case
where subsection (2). . . applies.
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��(2) This subsection applies where� (a) a signi�cant number of the
inhabitants of any locality, or of any neighbourhood within a locality,
have indulged as of right in lawful sports and pastimes on the land for a
period of at least 20 years; and (b) they continue to do so at the time of the
application.��

10 In order to determine the application, NYCC decided to appoint
Mr Chapman to conduct an inquiry, which he duly held over two days in
April 2010. Following that, he produced a report in July 2010, as mentioned
above. (It was followed by a supplementary report in September 2010, but
nothing hangs on that for present purposes). Apart from making detailed
�ndings, including those summarised above, Mr Chapman concluded in his
report that, although ��a signi�cant number of the inhabitants of [the]
locality . . . [had] indulged . . . in lawful sports and pastimes on the land for
a period of at least 20 years�� their use had not been ��as of right��. In other
words, as Sullivan LJ put it in the Court of Appeal, the inspector concluded
that ��although the use of the �eld met all of the other requirements of
section 15(2), the local inhabitants� use of the �eld for recreational purposes
had been �by right� and not �as of right� �� [2013] 1WLR 1521, para 3.

11 Accordingly, Mr Chapman recommended that the application
to register the �eld as a town or village green be rejected. This
recommendation was considered and accepted by NYCC on 8 October
2010. Christine Barkas, a member of the neighbourhood council applied
for judicial review of this decision. Her application failed before
Langsta› J [2011] EWHC 3653 (Admin), and her appeal to the Court of
Appeal was dismissed for reasons given by Sullivan LJ in a judgment with
which Richards andMcFarlane LJJ agreed. She now appeals to this court.

The issue raised by this appeal
12 The basic issue which the appeal raises is a short one: where land is

provided and maintained by a local authority pursuant to section 12(1) of
the Housing Act 1985 or its statutory predecessors, is the use of that land by
the public for recreational purposes ��as of right�� within the meaning of
section 15(2)(a) of the Commons Act 2006?

13 NYCC, with the support of the council, contend that the answer is
��no��, whereas Ms Barkas, on behalf of the neighbourhood council, argues
that the answer is ��yes��. In the course of her argument, Ms Lieven QC, who
appears for NYCC, and is supported by Mr Laurence QC, who appears for
the council, made it clear that she challenged part of the reasoning, and the
ultimate decision, of the House of Lords in Beresford [2004] 1 AC 889,
although her primary contention is that it is distinguishable. As explained
below the decision is on any view not without its di–culties. Accordingly,
I propose �rst to consider the issue by reference to principle and one or two
earlier decisions of the House of Lords, and only then to turn to Beresford.

The meaning of ��as of right��
14 The origin of the expression ��as of right�� in the de�nition of ��town

or village green�� in section 22(1) of the Commons Registration Act 1965,
which is e›ectively for present purposes the statutory predecessor of
section 15(2) of the 2006 Act, was authoritatively discussed by Lord
Ho›mann in R v Oxfordshire County Council, Ex p Sunningwell Parish
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Council [2000] 1 AC 335, 349D—351H. As he said, it originates from the law
relating to the acquisition of easements by prescription. Before examining
what Lord Ho›mann said, it is, I think, helpful to explain that the legal
meaning of the expression ��as of right�� is, somewhat counterintuitively,
almost the converse of ��of right�� or ��by right��. Thus, if a person uses
privately owned land ��of right�� or ��by right��, the use will have been
permitted by the landowner�hence the use is rightful. However, if the use
of such land is ��as of right��, it is without the permission of the landowner,
and therefore is not ��of right�� or ��by right��, but is actually carried on as if it
were by right�hence ��as of right��. The signi�cance of the little word ��as�� is
therefore crucial, and renders the expression ��as of right�� e›ectively the
antithesis of ��of right�� or ��by right��.

15 In his discussion on the point in Ex p Sunningwell, Lord Ho›mann
began by explaining that ��Any legal system must have rules of prescription
which prevent the disturbance of long-established de facto enjoyment��
(p 349), and went on to explain that a combination of statutory and
common law had resulted in such enjoyment having to be 20 years ��nec vi,
nec clam, nec precario: not by force, nor stealth, nor the licence of the
owner��: p 350. He went on to explain that each of ��these three vitiating
circumstances�� would amount to ��a reason why it would not have been
reasonable to expect the owner to resist the exercise of the right��, namely,
��in the �rst case, because rights should not be acquired by the use of force, in
the second, because the owner would not have known of the user and in the
third, because he had consented to the user, but for a limited period��: p 351.
For the avoidance of doubt, I should interpose that the reference to
��a limited period�� clearly includes an inde�nite period (as would arise under
an unlimited but revocable permission), and that the word ��limited�� was
meant to be contrasted with ��permanent��. Lord Ho›mann ended his
discussion by citing with approval Lord Lindley�s statement in Gardner v
Hodgson�s Kingston Brewery Co Ltd [1903] AC 229, 239 that ��the words
�as of right� were intended �to have the same meaning as the older expression
nec vi, nec clam, nec precario��, a view also expressed by Lord Davey
at p 238.

16 In the subsequent case R (Lewis) v Redcar and Cleveland Borough
Council (No 2) [2010] 2 AC 70, which was concerned with the 2006 Act,
Lord Walker of Gestingthorpe JSC con�rmed at para 20 that �� �as of right� is
su–ciently described by the tripartite test nec vi, nec clam, nec precario [as]
established by high authority��. (I would be prepared to accept that it is
possible that, as Lord Carnwath JSC suggests, there may be exceptional
cases involving claims to village greens where this does not apply, but I am
doubtful about that). And at para 30, Lord Walker JSC accepted as a
��general proposition�� that, if a right is to be obtained by prescription, the
persons claiming that right ��must by their conduct bring home to the
landowner that a right is being asserted against him, so that the landowner
has to choose between warning the trespassers o›, or eventually �nding that
they have established the asserted right against him.��

17 In relation to the acquisition of easements by prescription, the law is
correctly stated inGale on Easements, 19th ed (2012), para 4-115:

��The law draws a distinction between acquiescence by the owner on
the one hand and licence or permission from the owner on the other hand.
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In some circumstances, the distinction may not matter but in the law of
prescription, the distinction is fundamental. This is because user which is
acquiesced in by the owner is �as of right�; acquiescence is the foundation
of prescription. However, user which is with the licence or permission of
the owner is not �as of right.� Permission involves some positive act or
acts on the part of the owner, whereas passive toleration is all that is
required for acquiescence.��

18 The concept of acquiescence in this context was explained in the
opinion delivered by Fry J (with which Lord Penzance expressed himself as
being ��in entire accord�� at p 803), in Dalton v Henry Angus & Co (1881)
6App Cas 740, 774, where he said:

��I cannot imagine any case of acquiescence in which there is not shown
to be in the servient owner: 1, a knowledge of the acts done; 2, a power in
him to stop the acts or to sue in respect of them; and 3, an abstinence on
his part from the exercise of such power. That such is the nature of
acquiescence and that such is the ground upon which presumptions or
inferences of grant or covenant may be made appears to me to be
plain . . .��

19 Further in the recent case Lawrence v Fen Tigers Ltd [2014] AC 822,
para 43, I expressed the view that, as the Court of Appeal held in Sturges v
Bridgman (1879) 11ChD 852, it appeared to accord with principle that:

��time does not run for the purposes of prescription unless the activities
of the owner (or occupier) of the putative dominant land can be objected
to by the owner of the putative servient land. The notion that an
easement can only be acquired by prescription if the activity concerned is
carried on �as of right� for 20 years, i e nec vi, nec clam, nec precario,
would seem to carry with it the assumption that it would not assist the
putative dominant owner if the activity was carried on �of right� for 20
years, as no question of force, stealth or permission could apply.��

Was the public use in this case ��as of right��?
20 In the present case, the council�s argument is that it acquired and has

always held the �eld pursuant to section 12(1) of the 1985 Act and its
statutory predecessors, so the �eld has been held for public recreational
purposes; consequently, members of the public have always had the
statutory right to use the �eld for recreational purposes, and, accordingly,
there can be no question of any ��inhabitants of the locality�� having indulged
in ��lawful sports and pastimes�� ��as of right��, as they have done so ��of right��
or ��by right��. In other words, the argument is that members of the public
have been using the �eld for recreational purposes lawfully or precario, and
the 20-year period referred to in section 15(2) of the 2006 Act has not even
started to run�and indeed it could not do so unless and until the council
lawfully ceased to hold the �eld under section 12(1) of the 1985Act.

21 In my judgment, this argument is as compelling as it is simple. So
long as land is held under a provision such as section 12(1) of the 1985 Act,
it appears to me that members of the public have a statutory right to use the
land for recreational purposes, and therefore they use the land ��by right��
and not as trespassers, so that no question of user ��as of right�� can arise. In
Sunningwell [2000] 1 AC 335, 352H—353A, Lord Ho›mann indicated that
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whether user was ��as of right�� should be judged by ��how the matter would
have appeared to the owner of the land��, a question which must, I should
add, be assessed objectively. In the present case, it is, I think, plain that a
reasonable local authority in the position of the council would have regarded
the presence of members of the public on the �eld, walking with or without
dogs, taking part in sports, or letting their children play, as being pursuant to
their statutory right to be on the land and to use it for these activities, given
that the �eld was being held and maintained by the council for public
recreation pursuant to section 12(1) of the 1985 Act and its statutory
predecessors.

22 It is true that this case does not involve the grant of a right in private
law, which is the normal issue where the question whether a use is precario
arises. Indeed, the fact that the right alleged in this case is not a conventional
private law right, but a public law right, was rightly acknowledged by
Ms Lieven. Thus, it is a right principally enforceable by public rather than
by private law proceedings. It is also a right which is clearly conditional on
the council continuing to devote the �eld to the purpose identi�ed in
section 12(1) of the 1985 Act (and it is unnecessary for present purposes to
go into the question of what steps the council would have to take to remove
the �eld from the ambit of the section). Accordingly, the right alleged by the
council to be enjoyed by members of the public over the �eld is not precisely
analogous to a public or private right of way. However, I do not see any
reason in terms of legal principle or public policy why that should make a
di›erence. The basic point is that members of the public are entitled to go
onto and use the land�provided they use it for the stipulated purpose in
section 12(1), namely for recreation, and that they do so in a lawful manner.

23 It is worth expanding on this. Section 12(1) of the 1985 Act and its
statutory predecessors bestow a power on a local (housing) authority to
devote land such as the �eld for public recreational use (albeit subject to the
consent of the minister or Secretary of State), at any rate until the land is
removed from the ambit of that section. Where land is held for that purpose,
and members of the public then use the land for that purpose, the obvious
and natural conclusion is that they enjoy a public right, or a publicly based
licence, to do so. If that were not so, members of the public using for
recreation land held by the local authority for the statutory purpose of
public recreation would be trespassing on the land, which cannot be correct.
Of course, a local authority would be entitled to place conditions on such
use�such as on the times of day the land could be accessed or used, the type
of sports which could be played and when and where, and the terms on
which children or dogs could come onto the land. Similarly, the local
authority would clearly be entitled to withdraw the licence permanently or
temporarily. Thus, if and when it lawfully is able, and decides, to devote the
land to some other statutorily permitted use, the local authority may
permanently withdraw the licence; and if, for instance, when the land is still
held under section 12(1), the local authority wants to hold a midsummer fair
to which the public will be charged an entrance fee, it could temporarily
withdraw the licence.

24 I agree with Lord Carnwath JSC that, where the owner of the land is
a local, or other public, authority which has lawfully allocated the land for
public use (whether for a limited period or an inde�nite period), it is
impossible to see how, at least in the absence of unusual additional facts, it
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could be appropriate to infer that members of the public have been using the
land ��as of right��, simply because the authority has not objected to their
using the land. It seems very unlikely that, in such a case, the legislature
could have intended that such land would become a village green after the
public had used it for 20 years. It would not merely be understandable why
the local authority had not objected to the public use: it would be positively
inconsistent with their allocation decision if they had done so. The position
is very di›erent from that of a private owner, with no legal duty and no
statutory power to allocate land for public use, with no ability to allocate
land as a village green, and who would be expected to protect his or her legal
rights.

25 I draw support from observations in Hall v Beckenham Corpn
[1949] 1 KB 716, a case which concerned the liability for nuisance of a local
authority in respect of activities by members of the public on land held by the
local authority under section 164 of the Public Health Act 1875 (38 &
39 Vict c 55). That section (as amended by section 180 of and paragraph 27
of Schedule 14 to the Local Government Act 1972) permits a ��local
authority�� to acquire and maintain ��lands for the purpose of being used as
public walks or pleasure grounds�� and to make byelaws as to their use,
which can include the power to remove those who disobey the byelaws.
Finnemore J said, at p 727, that the local authority had ��no general right to
turn people out because they do not like them��, and could ��only act against
people in the park who o›end against their byelaws, or who commit some
o›ence��. At p 728, he observed that ��So long as a member of the public
behaves himself in the ordinary way, committing no criminal o›ence and
observing the byelaws, the [local authority] cannot stop his doing what he
likes in this recreation ground.��

26 This conclusion followed from a pithy opinion given by Lord
Halsbury LC in Lambeth Overseers v London County Council [1897] AC
625, which concerned the question whether the county council, which
owned and maintained a park under a power accorded by a local Act of
Parliament, were in rateable occupation of it. At pp 630—631, Lord
Halsbury said that: ��there is no possibility of bene�cial occupation to the
county council; they are incapable by law of using it for any pro�table
purpose; they must allow the public the free and unrestricted use of it.�� In
other words, members of the public had the statutory right to use the land
for recreational purposes.

27 It was suggested by Mr Edwards QC in his argument for Ms Barkas
that, even if members of the public were not trespassers, they were none the
less not licensees or otherwise lawfully present when they were on the �eld.
I have considerable di–culty with that submission. As against the owner (or
more accurately, the person entitled to possession) of land, third parties on
the land either have the right to be there and to do what they are doing, or
they do not. If they have a right in some shape or form (whether in private or
public law), then they are permitted to be there, and if they have no right to
be there, then they are trespassers. I cannot see how someone could have the
right to be on the land and yet be a trespasser (save, I suppose, where a
person comes on the land for a lawful purpose and then carries out some
unlawful use). In other words a ��tolerated trespasser�� is still a trespasser.

28 Furthermore, the fact that the landowner knows that a trespasser is
on the land and does nothing about it does not alter the legal status of the
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trespasser. As Fry J explained, acquiescence in the trespass, which in this
area of law simply means passive toleration as is explained in Gale on
Easements (or, in the language of land covenants, su›ering), does not stop it
being trespass. This point was well made by Dillon LJ in Mills v Silver
[1991] Ch 271, 279—280, where he pointed out that ��there cannot be [a]
principle of law�� that ��no prescriptive right can be acquired if the user . . .
has been tolerated without objection by the servient owner�� as it would be
��fundamentally inconsistent with the whole notion of acquisition of rights
by prescription.�� Accordingly, as he added at p 281, ��mere acquiescence in
or tolerance of the user . . . cannot prevent the user being user as of right for
purposes of prescription.��

29 Thus, if a trespass has continued for a number of years, then the fact
that it has been acquiesced in (or passively tolerated or su›ered) by the
landowner will not prevent the landowner claiming that it has been and is
unlawful, and seeking damages in respect of it (subject to the constraints of
the Limitation Act 1980). For the same reason, if such a trespass has
continued for 20 years and was otherwise as of right, it will be capable of
giving rise to a prescriptive right. On the other hand, if the landowner has in
some way actually communicated agreement to what would otherwise be a
trespass, whether or not gratuitously, then he cannot claim it has been or is
unlawful�at least until he lawfully withdraws his agreement to it. For the
same reason, even if such an agreed arrangement had continued for 20 years,
there can be no question of it giving rise to a prescriptive right because it
would clearly have been precario, and therefore ��by right��.

30 For these reasons, I would hold that this appeal should fail, but
before reaching a �nal decision, it is necessary to address the decision in
Beresford [2004] 1 AC 889, which forms the lynch-pin of the case advanced
forMs Barkas.

The proceedings in Beresford

31 The relevant factual basis on which Beresford was decided (as
opposed to the fuller facts as explained by Lord Carnwath JSC in his
judgment below) are contained in paras 17—19 and 24 of Lord Scott of
Foscote�s judgment and paras 89—90 of Lord Walker of Gestingthorpe�s
judgment. The land in question had been acquired under what Lord Walker
called ��very wide powers�� contained in the New Towns Act 1965 by
Washington Development Corpn, for no ��speci�c purpose��, although they
gave active consideration to the possibility of developing the land as a sports
centre, for which an entry fee would be charged. In 1973, the land was
identi�ed as ��parkland/open space/playing �eld�� for planning purposes in
the local ��New Town Plan��. In 1974, it was grassed over, following which it
was continuously used by the public for recreational use. In 1977, the
development corporation had placed some benches on the land, and
arranged for the mowing of the grass in the summer (which was continued
by their successors). The possibility of a sports centre had not been
abandoned in 1989, when the land was transferred to the Commission for
the New Towns, who considered that it also had commercial development
potential. Seven years later the land was acquired by the city council under a
transfer which restricted its use to that of courts, health facilities, leisure or
recreation, or ��other similar community related uses��.
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32 Section 3 of the 1965 Act empowered a development corporation
��to acquire, hold, manage and dispose of land and other property��, ��to carry
on any business or undertaking��, and ��generally to do anything necessary or
expedient�� for the purposes or incidental purposes of the new town.
Section 21(1) of the 1965Act provided that

��Any land being, or forming part of, a common, open space or fuel or
�eld garden allotment, which has been acquired for the purposes of this
Act by a development corporation . . . may . . . be used by them, or by
any other person, in any manner in accordance with planning
permission��.

��Open space�� is de�ned in section 54 of the 1965Act as ��any land laid out as
a public garden, or used for purposes of public recreation, or land being a
disused burial ground��. The 1965 Act was repealed and replaced by the
New Towns Act 1981, and sections 4 and 21(1) of the later Act are
e›ectively in identical terms to their statutory predecessors, and section 80
of the 1981 Act has a similar de�nition of ��open space�� to section 54 of the
1965Act.

33 At �rst instance and in the Court of Appeal, although the city council
raised no argument based on the 1981 Act, they successfully argued that the
land had been used by the public with the licence of the city council and their
predecessors, on the basis that such a licence should be implied from their
providing seating and mowing the grass. That was the only issue when the
appeal was �rst argued before the House in May 2003. After argument had
concluded, the House asked to be addressed on the point that members of
the public had a statutory right to use the land for recreation.

34 Having heard further argument, the House of Lords allowed the
appeal, rejecting the city council�s case both on the implied licence found
below and in so far as it was based on statute. In other words, the House of
Lords rejected the city council�s case on the �rst and original point, namely
that mowing the grass or erecting benches could justify the judge�s �nding
that there was an implied licence, and they also rejected the city council�s
case on the second point, raised by the House itself, and based on statute.

The �rst point in Beresford: the meaning of ��as of right��
35 The observations of three of the four Law Lords who gave reasoned

opinions on the �rst of those two issues are supportive of the reasoning set
out in paras 14—28 above. Lord Bingham of Cornhill accepted, at paras 5—6,
that a licence could be implied if the facts warranted it, but said in the
following paragraph that such an implication could not be justi�ed ��from
mere inaction of a landowner�� and quoted with approval the observation of
Dillon LJ in Mills v Silver [1991] Ch 271. Lord Rodger of Earlsferry
explained [2004] 1 AC 889, para 58 that ��English law distinguishes between
an owner who grants . . . a temporary licence . . . and an owner who merely
acquiesces��, citing the passage quoted in para 17 above from an earlier
edition of Gale on Easements. Lord Walker said, at para 79, that
��Acquiescence . . . denotes passive inactivity�� and added that ��it would be
quite wrong . . . to treat a landowner�s silent passive acquiescence . . . as
having the same e›ect as permission communicated��. At para 80, he quoted
what, as he put it, Dillon LJ ��very clearly, and to my mind very
compellingly�� said inMills v Silver.
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36 Mr Edwards contends, however, that Lord Scott�s analysis in
paras 43—50 justi�es the argument which I have described and rejected in
paras 27 and 28 above, namely that there can be cases where a person uses
land with the permission of the landowner, but is none the less using the land
��as of right�� rather than ��by right��. In para 43, Lord Scott rightly accepted
that ��merely standing by, with knowledge of the use, and doing nothing
about it��, which he described as ��toleration or acquiescence��, ��is consistent
with the use being �as of right�.�� But he then said that he was ��unable to
accept . . . that an implied permission is necessarily in the same state as mere
acquiescence or toleration��: the word ��necessarily�� is rather odd, because, as
was explained in the other three opinions, ��implied permission�� and ��mere
acquiescence or toleration�� are clearly and fundamentally di›erent in this
area of law. Lord Scott then said that he was ��unable to accept . . . that an
implied permission [or ��even an express permission��] is necessarily
inconsistent with the use being as of right.�� I must confess that I �nd it hard
to understand the basis upon which this was said, but, if it was intended to
have the e›ect argued for by Mr Edwards, it is wrong in principle and
unsupported by, indeed I think inconsistent with, the other opinions.

37 I �nd paras 44—50 of Lord Scott�s opinion problematical. To subject
them to a detailed exegesis in this judgment would result in an unnecessarily
lengthy judgment, as, while they contain statements which are correct, they
also contain some statements which are in my opinion wrong and a number
of others which are questionable. For present purposes, it su–ces to identify
two points of disagreement. First, I do not agree with Lord Scott�s view in
para 47 that public use of a site, on which the owner has erected a sign
permitting use as a village green, would be ��as of right��. It would amount to
a temporary permissive use so long as the permission subsists, as the public
use would be ��by right��. Secondly, Lord Scott�s conclusion in para 48 that,
when using the land for recreation, members of the public were ��certainly
not trespassers�� should ineluctably have led him to decide that the public�s
use of the land had been ��by right�� and not, as he did decide, ��as of right��.

38 It is true that Lord Hutton (who gave no reasons of his own) agreed
with the reasons of Lord BinghamofCornhill, LordRodger andLordWalker;
Lord Rodger agreed with the reasons of Lord Bingham and Lord Walker;
Lord Walker agreed with the reasons of Lord Rodger and Lord Bingham;
and Lord Bingham agreed with the reasons of Lord Scott, Lord Rodger and
Lord Walker. Accordingly, I suppose it could be argued that Lord Scott�s
opinion represented the view of all �ve Law Lords. However, while Lord
Bingham�s agreement with Lord Scott�s reasoning is admittedly somewhat
mystifying, that argument cannot stand in the light of the reasoning in the
other three reasoned opinions. Even if the argument has any substance,
I would still hold that paras 43—50 in Beresford cannot be relied on, as they
include passages which are simply wrong in principle and contrary to well
established authority, as well as being inconsistent with the other reasoned
opinions.

The second point in Beresford: the e›ect of statute
39 I turn, then, to the more di–cult aspect of the decision in Beresford,

namely the rejection of the city council�s case based on the 1981 Act. Lord
Bingham dealt with the point very shortly in para 9, simply saying that none
of the statutory provisions to which the House had been referred conferred a
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right on members of the public to use the land for recreation, adding that
counsel for the city council ��who had not himself sought to raise this
contention earlier, found it hard to argue otherwise.�� Lord Hutton, as
mentioned, simply agreed with Lord Bingham, Lord Rodger and Lord
Walker. At para 62, Lord Rodger agreed with Lord Walker�s reasons for
holding that ��neither the designation of the land as �open space� in the New
Town Plan nor any of the statutes conferred [a] right [to use the land] in this
case.�� The only two Law Lords who considered the issue in any detail were
Lord Scott and LordWalker.

40 At paras 24—30, Lord Scott considered various arguments, based on
section 21(1) of the 1981 Act and section 10 of the Open Spaces Act 1906.
He plainly thought that there was force in the argument that either statutory
provision may have justi�ed the conclusion that the public use of the land
was ��by right��. However, he did not consider that it was open to the House
to consider either argument as it had been expressly disclaimed by counsel
for the city council: see paras 26, 30.

41 As for Lord Walker, at para 86, after referring to Hall v Beckenham
Corpn [1949] 1 KB 716, and observing that ��A local resident who takes a
walk in a park owned by a local authority might indignantly reject any
suggestion that he was a trespasser��, he said that ��the notion of an implied
statutory licence has its attractions.�� At para 87, he mentioned cases where
land is vested in local authorities under section 10 of the 1906 Act, which, he
explained, expressly provides that ��inhabitants of the locality are
bene�ciaries of a statutory trust of a public nature��; in such cases, he
thought, ��it would be very di–cult to regard those who use the park or other
open space as trespassers (even if that expression is toned down to tolerated
trespassers)�� (a view shared by Lord Scott: para 30). In para 88, he said that
such a case would ��raise di–cult issues��, but as the facts of the Beresford
case did not give rise to a trust, those issues did not arise.

42 After setting out the facts in para 89, Lord Walker said at para 90
that ��In short there is no evidence of any formal appropriation of the land as
recreational open space��, and that there was no ��material from which to
infer an appropriation��, adding that ��appropriation as [an] open space
would have been inconsistent with the site�s perceived development
potential.�� (And I agree with Sullivan LJ [2013] 1WLR 1521, para 34 in the
Court of Appeal that Lord Walker was plainly not limiting the word
��appropriate�� to a case covered by section 122 of the Local Government Act
1972.) He then went on to say in paras 90—91 that the fact that the
recreational use by the public of the land was not ��inimical to the city
council�s interests�� did not prevent that use from being ��as of right��. He
concluded at para 92 that he would allow the appeal for the reasons which
he had given as well as those of Lord Bingham and Lord Rodger, although he
added that the decision ��may be thought to stretch the concept of a town or
village green close to, or even beyond, the limits which Parliament is likely to
have intended��.

43 As I see it, detailed consideration was given in none of the opinions
in Beresford to any argument which could have been raised by the city
council on speci�c statutory provisions. Lord Bingham and Lord Rodger
dismissed the relevance of any statutory provision out of hand, not least, no
doubt, because the city council did not rely on any of them. Lord Scott
mentioned two provisions, section 21 of the 1981 Act and section 10 of the
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1906 Act, but decided that neither could be considered because the city
council disclaimed reliance on them. And Lord Walker ultimately simply
relied on the fact that the city council (and their predecessors) had acquired
the land under very wide powers for no speci�c purpose, had never
subsequently appropriated the land for any speci�c purpose, and had
envisaged an ultimate use of the land which was not for free public
recreation.

Should Beresford be followed, distinguished or disapproved on the second
point?

44 In the light of the decision on this second point in Beresford, there
are, in principle, three possible courses open to us. The �rst, urged by
Mr Edwards, is to hold that the facts of this case are, in principle,
indistinguishable from those in Beresford, and to follow the reasoning in
Beresford, and allow this appeal. The second, which was the approach
adopted by the Court of Appeal and is the primary case advanced by
Ms Lieven, is that we should distinguish Beresford, and dismiss this appeal.
The third possible course, which is the alternative case of Ms Lieven, and
which was not open to the Court of Appeal, is that we should overrule this
aspect of the decision in Beresford.

45 Even assuming Beresford was rightly decided on this point, I am
wholly unpersuaded that it would undermine the conclusion I have
provisionally reached at para 29 above. It is said that the views of Lord
Walker at para 87 and Lord Scott at para 30, when they opined that land
held as open space under section 10 of the 1906 Act is used by the public ��by
right��, do not support NYCC�s case because they were obiter and because
such land is expressly stated by section 10 to be held ��in trust to allow, and
with a view to, the enjoyment thereof by the public as an open space��. No
doubt, those observations were obiter, but they are still worthy of respect,
and once land is statutorily held by a council for the purposes of public
recreation, it is hard to see why members of the public only have the right to
use the land for that purpose if there is a super-added trust to that e›ect.

46 Be that as it may, I consider that the signi�cant point for present
purposes is that Lord Walker plainly thought that it was an important,
indeed, it would appear, a crucial, factor in his reasoning that the land in
Beresford had been acquired for no particular purpose and had never been
appropriated for public recreational use. Not only was there no evidence of
any such appropriation, but, he said at para 90, such an appropriation
would have been inconsistent with the desire to develop the land. The facts
of the present case are very di›erent. The �eld was, as I see it,
��appropriated��, in the sense of allocated or designated, as public
recreational space, in that it had been acquired, and was subsequently
maintained, as recreation grounds with the consent of the relevant minister,
in accordance with section 80(1) of the 1936 Act: public recreation was the
intended use of the �eld from the inception.

47 I am clearly of the view, therefore, that Beresford can, and ought to,
be distinguished. In the present case, the land concerned was acquired and
maintained by the local authority as public recreation grounds under a
speci�c statutory power namely section 80(1) of the 1936 Act, now
section 12(1) of the 1985 Act, and accordingly members of the public have
used the land for recreation ��by right��. By contrast, in Beresford, at least as
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the House of Lords concluded, the land concerned was neither acquired nor
appropriated for any speci�c use, and, in so far as there was an intended use
it was not for free public access; therefore there was no basis for justifying
the view that the use of the land by the public was ��by right��.

48 The more di–cult question, to my mind, is whether we should go
further and hold that Beresford was wrongly decided on this point. I was
considerably attracted by the notion that, as it was unnecessary to do so in
order to dispose of this appeal, we should not positively say that the
reasoning in Beresford should no longer be relied on, but should merely
express considerable concerns about the decision, and emphasise its very
limited scope in the light of the unsatisfactory nature of the arguments which
were and were not taken. However, having considered the matter further,
and in particular having considered the points made in argument by
Baroness Hale of Richmond DPSC and the points made by Lord
Carnwath JSC in paras 70—86 of his judgment, I am satis�ed that this would
be unnecessarily cautious. I am quite satis�ed that we should grasp the
nettle and say that the decision and reasoning in Beresford should no longer
be relied on, rather than leaving the law in a state of uncertainty, and
requiring money and time to be expended on yet further proceedings.

49 I consider that Beresford was wrongly decided for the reasons given
by Lord Carnwath JSC, and, while it would be wrong to repeat those
reasons, it is right to express my reasoning in summary form, especially in
view of my hesitation in giving the decision its quietus. It seems to me clear
on the facts, which are helpfully summarised by Lord Carnwath JSC in
para 73, that the city council and its predecessors had lawfully allocated the
land for the purpose of public recreation for an inde�nite period, and that, in
those circumstances, there was no basis upon which it could be said that the
public use of the land was ��as of right��: it was ��by right��. The point made in
para 24 above applies. I should add that, quite apart from this, I also share
the mysti�cation expressed about the reasoning in Beresford by Sullivan LJ
in the Court of Appeal in this case in the passage quoted by Lord
Carnwath JSC in para 85 below.

Conclusion
50 For these reasons, which are very similar to those of Sullivan LJ in

the Court of Appeal, I would dismiss this appeal.

LORD CARNWATH JSC (with whom BARONESS HALE OF
RICHMONDDPSC, LORDREED and LORDHUGHES JJSC agreed)

51 I agree that, on the arguments presented to us, the appeal should be
dismissed for the reasons given by Lord Neuberger of Abbotsbury PSC.
Those arguments have proceeded on the footing that in e›ect the sole issue is
whether the use of the recreation ground by local inhabitants has been ��as of
right�� or ��by right��, the latter expression being treated as equivalent to ��by
licence�� (or ��precario��) in the classic tripartite formulation (nec vi, nec clam,
nec precario) as endorsed by Lord Ho›mann in the R v Oxfordshire County
Council, Ex p Sunningwell Parish Council case [2000] 1 AC 335. On that
basis, I have no doubt that the use by the local inhabitants in this case was
��by right�� as LordNeuberger PSC has explained: para 20—29.

52 That would be su–cient to dispose of this appeal. However, since
the underlying issue is of some general importance and as we are being asked
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to review the decision of the House in R (Beresford) v Sunderland City
Council [2004] 1 AC 889, I think it desirable also to look at the matter in a
wider context. Before turning to the speeches in that case in more detail
I shall make two more general points about the context in which the rights
are here asserted.

Local rights
53 I start with an important, if obvious, point. The Commons

Registration Act 1965 was concerned with town or village greens, not with
public open space in general. Three categories were de�ned in section 22:
��land [a] which has been allotted by or under any Act for the exercise or
recreation of the inhabitants of any locality or [b] on which the inhabitants
of any locality have a customary right to indulge in lawful sports and
pastimes or [c] on which the inhabitants of any locality have indulged in
such sports and pastimes as of right for not less than 20 years.�� The common
feature was the link in each case with the inhabitants of a particular
��locality��. The mischief towards which the Act was principally directed was
the uncertainty over the extent and nature of land subject to such rights.
Category (c), as the only one which had continuing e›ect, is reproduced in
amended form in the 2006Act.

54 There was no suggestion in the Act itself, or any of the preceding
reports or debates, of any intention to include within its ambit other forms of
public open space, owned and managed by public authorities under statutes
such as the Open Spaces Act 1906. (As explained by Lord Neuberger PSC,
para 5, even the apparently restrictive wording of the statute in the present
case did not prevent its use by the public generally.)

55 The link with a locality was material not only to proof of qualifying
user, but also to the rights resulting from registration. The 1965 Act itself
gave no indication on that issue. However inOxfordshire County Council v
Oxford City Council [2006] 2 AC 674 it was established that the rights so
created were available to ��the relevant inhabitants��: para 69, per Lord
Ho›mann. I take that to mean that in principle they were available to the
inhabitants of the relevant locality (��the local inhabitants��: per Lord Scott of
Foscote, paras 104—106), rather than to the public at large.

56 That case was decided by reference to events before the amendments
made by the Countryside and Rights of Way Act 2000. It was unnecessary
for the House to decide whether it would make any di›erence if the
registration was attributable to use by inhabitants of a ��neighbourhood��
under the amended de�nition, rather than of a locality. It may be that in
practice, once land is registered under the Act, no attempt is (or can
realistically be) made by owners or others to distinguish between di›erent
groups of users. However, it seems clear in principle that a local link of some
kind remains an essential feature both of the use and of the resulting rights.

57 For present purposes, it is enough to emphasise that local
recreational land, ancient or modern, within the scope of the 1965 Act was
conceptually di›erent from land held by public authorities for general
recreational use. There was no indication then or since of any intention to
include the latter within its ambit. That fact cannot itself govern the issue of
statutory interpretation, but it justi�es some caution before accepting an
interpretation which signi�cantly widens the scope of the legislation beyond
what was intended.
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The ��as of right�� test in context
58 The ��as of right��/��by right�� dichotomy is attractively simple. In

many cases no doubt it will be right to equate it with the Sunningwell
tripartite test, as indicated by judicial statements cited by Lord
Neuberger PSC: paras 15—16. However, in my view it is not always the
whole story. Nor is the story necessarily the same story for all forms of
prescriptive right.

59 This was a point made by Lord Scott in Beresford [2004] 1 AC 889,
para 34:

��It is a natural inclination to assume that these expressions, �claiming
right thereto� (the 1832 Act), �as of right� (the 1932 Act and the 1980 Act)
and �as of right� in the 1965 Act, all of which import the three
characteristics, nec vi, nec clam, nec precario, ought to be given the same
meaning and e›ect. The inclination should not, however, be taken too
far. There are important di›erences between private easements over land
and public rights over land and between the ways in which a public right
of way can come into existence and the ways in which a town or village
green can come into existence. To apply principles applicable to one type
of right to another type of right without taking account of their
di›erences is dangerous.��

60 On the same theme he commented, at para 40, on the di›erences
between public rights of way on the one hand and town or village greens on
the other:

��Public rights of way are created by dedication, express or implied or
deemed. Town or village greens on the other hand must owe their
existence to one or other of the three origins speci�ed in section 22(1) of
the 1965 Act . . . Dedication by the landowner is not a means by which a
town or village green, as de�ned, can be created. So acts of an apparently
dedicatory character are likely to have a quite di›erent e›ect in relation to
an alleged public right of way than in relation to an alleged town or
village green.��

While I share Lord Neuberger PSC�s reservations on other parts of Lord
Scott�s speech, his observations on this point appear to me both valid and
important.

61 Lord Scott�s analysis shows that the tripartite test cannot be applied
in the abstract. It needs to be seen in the statutory and factual context of the
particular case. It is not a distinct test, but rather a means to arrive at the
appropriate inference to be drawn from the circumstances of the case as a
whole. This includes consideration of what Lord Hope of Craighead DPSC
has called ��the quality of the user��, that is whether ��the user for at least 20
years was of such amount and in such manner as would reasonably be
regarded as being the assertion of a public right��: R (Lewis) v Redcar and
Cleveland Borough Council (No 2) [2010] 2 AC 70, para 67. Where there is
room for ambiguity, the user by the inhabitants must in my view be such as
to make clear, not only that a public right is being asserted, but the nature of
that right.

62 This is not a live issue in most contexts in which the tripartite test has
to be applied, whether under this legislation or otherwise, because there is no
room for ambiguity. It was not an issue in Sunningwell [2000] 1 AC 335
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itself, where the land was in private ownership, and there was no question of
an alternative public use. Twenty years� use for recreation by residents, the
majority of whom came from a single locality, was treated as an e›ective
assertion of village green rights.

63 Similar considerations apply in highway cases. Thus, for example,
in Cumbernauld and Kilsyth District Council v Dollar Land (Cumbernauld)
Ltd 1992 SC 357 (Inner House); 1993 SC (HL) 44:

��it was common ground that there was here a clearly delineated route,
that it had been used for at least 20 years since at least May 1967, that it
connected two public places and that the public use was su–cient in
quantity throughout that period to constitute a public right of way.��
(Inner House p 362.)

This was su–cient to meet the requirements of the relevant section 3(3) of
the Prescription and Limitation (Scotland) Act 1973, by which a public right
of way was established if it has been ��possessed by the public for a
continuous period of 20 years openly, peaceably and without judicial
interruption . . .�� Where members of the public have travelled regularly
between two points along a de�ned route for 20 years, the natural and only
reasonable inference was the assertion of a highway right.

64 The same cannot necessarily be said of recreational use of land in
public ownership. Where land is owned by a public authority with power to
dedicate it for public recreation, and is laid out as such, there may be no
reason to attribute subsequent public use to the assertion of a distinct village
green right.

65 The point can also be tested by reference to the ��general
proposition�� (cited by Lord Neuberger PSC, para 16) that, if a right is to be
obtained by prescription, the persons claiming that right:

��must by their conduct bring home to the landowner that a right is
being asserted against him, so that the landowner has to choose between
warning the trespassers o›, or eventually �nding that they have
established the asserted right against him.��

It follows that, in cases of possible ambiguity, the conduct must bring home
to the owner, not merely that ��a right�� is being asserted, but that it is a
village green right. Where the owner is a public authority, no adverse
inference can sensibly be drawn from its failure to ��warn o›�� the users as
trespassers, if it has validly and visibly committed the land for public
recreation, under powers that have nothing to do with the acquisition of
village green rights.

66 This does not mean of course that land in public ownership can
never be subject to acquisition of village green rights under the 2006 Act.
That is demonstrated by the ��Trap Grounds�� case: Oxfordshire County
Council v Oxford City Council [2006] 2 AC 674. Although the land was in
public ownership, it had not been laid out or identi�ed in any way for public
recreational use, and indeed was largely inaccessible (��25% of the surface
area of the scrubland is reasonably accessible to the hardy walker��: para 1,
quoting the inspector�s report). It was held that the facts justi�ed the
inference that the rights asserted were rights under the 1965Act.

67 The di›erences between di›erent forms of prescriptive right may
also be relevant to the evaluation of the owner�s conduct. As Lord Scott
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pointed out, most forms of prescription are based on the �ction of a
notional grant, or (in the case of highways) dedication, at or before the
commencement of the relevant period of use. (The implications of this
��powerful and troubling idea�� in the law of easements, are discussed in the
Law Commission report: Making Land Work: Easements, Covenants, and
Pro�ts ¼ Prendre (2011) (Law Com No 327), para 3.87.) That �ction starts
from the assumption that the equivalent rights could have been created by
voluntary act of the owner.

68 In the present context, by contrast, there is, as Lord Scott pointed
out, no equivalent means at common law of creating a village green, whether
by dedication or by other voluntary act of the owner. Nor was such a power
created by the Commons Registration Act 1965. As noted above, village
greens arising from statute or custom, the only twomeans of creation of such
rights before the Act, were dealt with separately. The modern village green
resulting from 20 years user was an entirely new statutory creation. The
rights came into being only upon registration following the qualifying period
of use. There was no notional grant at the beginning of the period. On the
contrary the underlying assumption is that before registration there was no
such right, real or notional. In this context the concept ��as of right�� is more
than usually arti�cial: the asserted right not only did not exist but could not
have existed. I will return to this point below when commenting on the
approach of Lord Bingham and Lord Rodger in Beresford [2004] 1 AC 889
to the issue of ��encouragement��.

Beresford

69 Against that background I turn to consider the judgments of the
House in Beresford itself.

70 For the most part I am content to adopt the comments of Lord
Neuberger PSCon the speeches in that case. However, I would go further. It
is important to bear in mind that the proceedings were by way of judicial
review of the decision of the county council, as registration authority, not to
register the land as a village green. Subject to issues of law or of rationality,
the factual issues were for the authority to resolve on the material before it.
In my view, when the factual and legal background of the case is properly
understood, it is apparent that there was no error of law in the authority�s
approach to the case, nor that of Smith J at �rst instance [2001] 1 WLR
1327.

71 In that respect it is necessary to look beyond the speeches in the
House, which do not give the full picture. Partial, but not wholly consistent,
accounts appear in the speeches of Lord Scott of Foscote (paras 17—19), Lord
Rodger of Earlsferry (para 53), and Lord Walker of Gestingthorpe: para 89.
Lord Scott and Lord Rodger focussed principally on the identi�cation of the
land in the 1973 New Town Plan as ��parkland/open space/play�eld��,
following which in about 1974 it was laid out and grassed over (using
excavated soil from the development of the shopping centre), and public
recreational use began. Lord Walker by contrast did not mention the New
Town Plan as such, noting only that the land was not acquired for any
particular purpose, and that the corporation was ��not under an obligation to
appropriate it for any speci�c purpose��: para 89(a). He attached more
importance to the ��ambitious�� but unrealised plans for a sports complex,
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pending which, as he put it, ��recreational use of the area by local inhabitants
was tolerated (but not . . . enjoyed by any overt licence)��: para 89(b).

72 The fullest account of the factors leading to the authority�s decision
is in the judgment of Smith J at �rst instance [2001] 1 WLR 1327. Having
summarised in general terms the history of what became known as the
��sports arena�� site, she referred in more detail to the material before the
authority. This took the form principally of a report from its director of
administration having taken legal advice. (The authority do not seem to
have thought it necessary to organise any form of public local inquiry, such
as has been seen in other cases, including the present.)

73 The main points in the director�s report and the authority�s
reasoning based on it (paras 11—15) can be summarised as follows: (i) Over a
number of years there had been discussion of a sports and recreation centre
development, dating back to a ��planning brief�� of 1967. (ii) The arena site
was identi�ed as ��parkland/open space/major playing �eld�� in the
1973New Town Plan. (iii) The ��most informative document in the archive��
had been a handwritten draft report to the corporation�s chief o–cer�s
committee, dated 1982, which showed that ��at that time, the upgrading of
the arena was under consideration��. It had referred to a 1977 board paper
indicating that���until a sports complex could be provided, the arena was to
be used for �recreational sporting use and other activities on a town scale
such as jazz band parades, displays and sporting events�.�� In 1980 the board
had requested that the level of publicity for the arena should be increased,
and ��some minor works of improvement were carried out in anticipation of
increased usage��. (iv) The 1982 draft report advised that complete
reconstruction of the arena would be required if it were to be developed as
an athletic �eld and football pitch, and that the alternative would be to leave
the arena ��in its current little-used condition until such time as a sports hall
facility is built��. (v) In 1989 the site was transferred to the Commission for
New Towns (��CNT��). It was retained by them, as having potential for
commercial use, when Princess Anne Park was transferred to the Sunderland
City Council in 1991. Documents compiled by that council in 1992 and
1994 described the land respectively as ��an amenity open space��, and as
�� �an unused track� which belonged to the CNT and whose future use was
uncertain.�� (vi) In 1996, the land was transferred to the council subject to a
covenant restricting any future development to a community-related
purpose. In 1998, the council granted planning permission for the erection
of a college of further education on a site including the arena, with a view to
sale to the City of Sunderland College. The application to register the land as
a village green, at the instance of a group of local residents including
Mrs Beresford, followed shortly afterwards. (vii) The director advised the
committee (in terms no doubt re�ecting legal advice) that the determining
issue, in accordance with Ex p Sunningwell [2000] 1 AC 335 was whether
the user had been ��as of right��, and that it was not enough to defeat the claim
that the use had been tolerated by the landowner. He added:

��In �traditional� parks which are fenced and have opening hours,
enjoyment by the public (inhabitants of the locality) will be by virtue of a
licence during the hours of daylight. However, not all parks conform to
this �traditional model��the Princess Anne Park for example�and it
would be bizarre if these were all town and village greens. This would

A

B

C

D

E

F

G

H

' 2015 The Incorporated Council of Law Reporting for England andWales

220

R (Barkas) v North Yorkshire CC (SCR (Barkas) v North Yorkshire CC (SC(E))(E)) [2015] AC[2015] AC
Lord Carnwath JSCLord Carnwath JSC

154



suggest that if it is apparent from the circumstances that the land in
question has been made available to the public, and that their use has not
simply been tolerated but in e›ect encouraged, a licence should be
implied (sic) from the circumstances . . . [In this case] everyone using the
site would have been aware of the perimeter seating and that the grass
was kept cut. It is di–cult to conceive that anyone could have imagined
that this was other than a recreational area provided for use by the public
for recreation. Against this background, the �implied licence� argument is
strong and it is considered that on this basis the enjoyment has not been
�as of right� . . .��

(viii) The committee agreed:

��Members considered that there was evidence of an implied licence
since the site is publicly owned land, speci�cally laid out as an arena with
seating, which is adjacent to Princess Anne Park and which has been
maintained by the council and the Washington Development Corpn
before it. Members agreed with the comment in the report that �it is
di–cult to conceive that anyone could have imagined that this was other
than a recreational area, provided for use by the public for recreation�.
The other information contained in section 2 of the report, whilst not in
itself conclusive, supported the view that the sports arena was intended
for public use.��

74 Smith J at �rst instance con�rmed that decision. Like the authority
she attached importance to the fact of public ownership [2001] 1 WLR
1327, para 45:

��In my judgment, the fact that land is in public ownership is plainly a
relevant matter when one is considering what conclusion a reasonable
person would draw from the circumstances of user. It is well known that
local authorities do, as part of their normal functions, provide facilities
for the use of the public and maintain them also at public expense. It is
not part of the normal function of a private landowner to provide
facilities for the public on the land. Public ownership of the land is plainly
a relevant consideration.��

I have set out this reasoning in some detail, because in my view the approach
of the authority, and that of Smith J, were unimpeachable in common sense
and in law.

75 Unfortunately, by the time the case had reached the House of Lords
this simple approach had become obscured. As appears from Lord Scott�s
account [2004] 1 AC 889, paras 20—23, the presentation of the arguments
before the House, seems to have led to an arti�cial separation of the ��implied
licence�� issue, from the issues raised by the public ownership of the land. He
notes that in the Court of Appeal [2002] QB 874 Dyson LJ, while upholding
Smith J�s reasoning in general, had expressed the view that public ownership
��on its own . . . was a factor of little weight��: para 30. Possibly in response
to that indication, the parties in the House of Lords concentrated their
arguments on the implied licence issue, and ��Neither counsel dealt with the
implications of the public ownership of the sports arena��.

76 It was left to the House itself, after the conclusion of the hearing, to
call for further argument on that aspect. Even at that stage counsel for the
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authority preferred to maintain the original implied licence argument as a
distinct issue, without reference to public ownership. This seems to have
been based on a concern that reliance on public ownership would have the
improbable implication that such public land could never not be subject to
modern village green rights: see the arguments [2004] 1 AC 889, 892D—E. As
I have shown (by reference to the ��Trap Grounds�� case [2006] 2 AC 674)
that concern was misplaced. Further the public ownership issue seems to
have been seen as one going, not so much to the quality of the user and the
inferences to be drawn from it (as Smith J had held), but to the distinct
question whether any of the relevant statutes had ��conferred on the local
residents and others a right to use the sports arena��: per Lord Rodger, at
para 62.

77 Furthermore, none of the speeches looked in detail at the powers of
the New Towns Act 1965 (or the replacement 1981 Act), under which the
new towns authority was acting. I share Sullivan LJ�s surprise [2013]
1 WLR 1521, para 36 at the limited attention given to this aspect in the
speeches in the House. I can only assume that this was because the very full
material apparently provided to the House on this aspect concentrated on
powers speci�cally dealing with open space (see [2004] 1 AC 889, paras 9,
24›, 87), rather than other matters relevant to the authority�s use of its land.
Lord Scott (para 24) referred to the provisions of the 1981 Act (sections 21,
80) relating to ��open space�� as de�ned, noting ��the breadth of the freedom��
given to new town corporations in dealing with such land. However, in my
view, there was no reason for resort to those speci�c provisions to justify or
explain the use which the corporation made of the land.

78 The statutory powers of new town corporations under the 1965 Act,
as compared with many other forms of public authority at the time, were
indeed set very wide. Their purposes under section 3 were to secure the
laying out and development of the new town ��in accordance with proposals
approved in that behalf under the following provisions of this Act��, and their
powers included ��power . . . generally to do anything necessary or expedient
for the purposes of the new town or for purposes incidental thereto��.
Section 6 provided for the submission and approval by the minister of their
proposals for the development of land within the area of the new town. By
subsection 6(2) it was envisaged that planning permission for the
development proposals so approved would be granted by special
development order under the Town and Country Planning Act 1962.

79 This statutory framework in my view provides a complete answer to
Lord Walker�s concern as to the lack of any ��formal appropriation�� of the
land as recreational open space: para 90. As Lord Neuberger PSC has
observed, he does not seem to have been using the word appropriation in any
speci�c statutory sense. In any event, the general powers conferred by
section 3 were amply su–cient to include making land such as this available
for public recreation, pending any further development proposals.
Assuming (in the absence of any indication to the contrary) that the 1973
plan was duly submitted to and approved by the minister under section 6,
the proposal for recreational use of the arena area would have become a
formal and approved part of its proposals for the use of the land in its area.
Planning permission would have been required for the change of use for that
purpose, but would normally have been granted as a matter of course by
special development order pursuant to section 6(2).
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80 It was immaterial that this use might have been seen as temporary
pending implementation of the more ambitious proposals described in the
1982 draft report. It was a valid exercise of the corporation�s powers to
permit such temporary use, and the public�s enjoyment was no less real and
authorised. I can see no basis, with respect, for Lord Walker�s observation
that, as he put it, recreational use of the area by local inhabitants was merely
��tolerated��. It was contradicted by the director�s conclusion, accepted by
the authority, that the use by the public had ��not simply been tolerated but in
e›ect encouraged��: para 73(vii) above.

81 Finally I come back to the relevance of the acts of ��encouragement��
by the authority, in the light of comments by Lord Bingham and Lord
Rodger. In his concurring judgment, Lord Bingham rejected arguments that
the encouragement of public use by mowing the land and laying out benches
was inconsistent with the use ��as of right��. He noted that the 1965 Act had
drawn heavily on principles relating to the acquisition of public or private
rights of way, observing, at para 7:

��in neither of these instances could acts of encouragement by the
servient owner be relied on to contend that the user by the dominant
owner had not been as of right. Such conduct would indeed strengthen
the hand of the dominant owner.��

Similarly, Lord Rodger noted that the authority ��may . . . have encouraged
these activities��, but commented at para 60: ��The mere fact that a
landowner encourages an activity on his land does not indicate, however,
that it takes place only by virtue of his revocable permission.��

82 However, the parallel is not direct. If the inference is to be of a
notional public right during the period of user, it is easy to see why acts of
encouragement may be seen as lending weight to that inference. But the
same thinking cannot readily be applied in the context of the creation of a
modern village green. There is no basis for inferring a prior public right, real
or notional, and therefore no reason for the owner�s acts of encouragement
to be treated as lending force to such an inference. On the contrary, where
they are acts of a public authority, they lend force to the alternative inference
that they are done under other statutory powers.

83 For the same reason I cannot accept Lord Bingham�s following
comment. He continued at para 7:

��Here the conduct is in any event equivocal: if the land were registered
as a town or village green, so enabling the public to resort to it in exercise
of a legal right and without the need for any licence, one would expect the
council to mow the grass and provide some facilities for those so
resorting, thus encouraging public use of this valuable local amenity. It is
hard to see how the self-same conduct can be treated as indicating that the
public had no legal right to use the land and did so only by virtue of the
council�s licence.��

84 I �nd this hard to follow. If land in the ownership of a public
authority had been validly registered as a village green, it might well be a
reasonable inference that acts of maintenance were attributable to that
status. But that has no relevance to the position during a period of public use
before registration, when there were no village green rights, actual or
notional. The explanation for acts of maintenance by the authority during
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that period has to be found elsewhere. The reasonable inference was not
that the public had no rights, but that the land had been committed to their
use under other powers.

85 In conclusion I note what Sullivan LJ said about the decision in
Beresford in the present case [2013] 1WLR 1521, para 36:

��I confess that I �nd it di–cult to understand why the statutory
approval of the corporation�s new town plan 1973 by the minister, which
had the e›ect of granting planning permission for the development of the
land as �parkland/open space/playing �eld�, when coupled with the
subsequent laying out and grassing over of the land, was not su–cient to
amount to an �appropriation� of the land as recreational open space in the
sense in which LordWalker used that word.��

I agree. If ��appropriation�� in that sense was required, then the new town
plan provided it. However such legal analysis is not necessary to support the
registration authority�s decision. As I have said, on the material before them
they were clearly entitled to reach the conclusion that the use by the public
was implicitly approved by the corporation; indeed there was no reason to
infer anything else.

86 For these reasons, I would not only dismiss the present appeal, but
I would hold that the decision and reasoning of the House of Lords in
Beresford should no longer be relied on.

Appeal dismissed.

JILL SUTHERLAND, Barrister
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Supreme Court

Regina (Newhaven Port& Properties Ltd) v East Sussex
County Council

[2015] UKSC 7

2014 Nov 3, 4;
2015 Feb 25

LordNeuberger of Abbotsbury PSC,
Baroness Hale of RichmondDPSC, Lord Sumption,

Lord Carnwath, Lord Hodge JJSC

Commons � Town or village green � Registration � Operational port land
comprising tidal beach wholly submerged for part of day � Application to
register as town or village green�Whether user of land regulated by or in breach
of byelaws capable of being ��as of right�� � Whether land registrable as town or
village green if registration inconsistent with statutory functions for which land
held � Harbours, Docks and Piers Clauses Act 1847 (10 &11 Vict c 27), ss 33,
83, 88 � Newhaven Harbour and Ouse Lower Navigation Act 1847 (10 &11
Vict c ix), s 49 � Newhaven Harbour Improvement Act 1878 (41 & 42 Vict
c lxxi), ss 2, 57 � Commons Act 2006 (c 26), s 15(4) � Sealink (Transfer of
NewhavenHarbour) Harbour RevisionOrder 1991 (SI 1991/1257), arts 10, 11

The claimant company was the owner and operator of a port which included an
area of land known as West Beach, which formed part of the foreshore. Pursuant to
the powers conferred, in particular, by section 33 of the Harbours, Docks and Piers
Clauses Act 1847 (��the 1847 Clauses Act��)1, section 49 of the Newhaven Harbour
and Ouse Lower Navigation Act 1947 (��the 1847 Newhaven Act��)2, sections 2 and
57 of the Newhaven Harbour Improvement Act 18783 and articles 10 and 11 of the
Sealink (Transfer of Newhaven Harbour) Harbour Revision Order 19914, the
claimant and its predecessors as port authority had maintained the port and,
pursuant to sections 83 and 88 of the 1847 Clauses Act, made byelaws for its
regulation, including West Beach. After the claimant had fenced o› public access to
it in April 2006, the town council applied to have West Beach registered as a town or
village green pursuant to section 15 of the Commons Act 20065. The claimant
objected to the application and the defendant registration authority held a
non-statutory public local inquiry. The inspector who conducted the inquiry
recommended that the application for registration be accepted, �nding that West
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1 Harbours, Docks and Piers Clauses Act 1847, s 33: see post, para 5.
S 83: ��The undertakers may from time to time make such byelaws as they shall think �t for

all or any of the following purposes; . . . For regulating the use of the harbour, dock, or pier: . . .
And the undertakers may from time to time, as they shall think �t, repeal or alter any such
byelaws: Provided always, that such byelaws shall not be repugnant to the laws of that part of
the United Kingdom where the same are to have e›ect, or the provisions of this or the special
Act; and such byelaws shall be reduced into writing, . . . and, if a›ecting other persons than the
o–cers or servants of the undertakers shall be con�rmed and published as herein provided.��

S 88: see post, para 13.
2 NewhavenHarbour andOuse LowerNavigation Act 1847, s 49: see post, para 3.
3 Newhaven Harbour and Improvement Act 1878, s 2: ��the Harbours, Docks and Piers

Clauses Act 1847 . . . [is] incorporated with and forms part of this Act.��
S 57: see post, para 5.
4 Sealink (Transfer of Newhaven Harbour) Harbour Revision Order 1991, arts 10(1), 11(1):

see post, para 7.
5 Commons Act 2006, s 15: ��(1) Any person may apply to the commons registration

authority to register land to which this Part applies as a town or village green in a case where
subsection . . . (4) applies . . . (4) This subsection applies . . . where� (a) a signi�cant number
of the inhabitants of any locality, or of any neighbourhood within a locality, indulged as of right
in lawful sports and pastimes on the land for a period of at least 20 years; (b) they ceased to do so
before the commencement of this section; and (c) the application is made within the period of
�ve years beginningwith the cessation referred to in paragraph (b).��
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Beach had been used by a signi�cant number of local inhabitants as of right for lawful
sports and pastimes for at least 20 years expiring in April 2006, for the purposes of
section 15(4) of the 2006 Act. The registration authority accepted the inspector�s
recommendation. The claimant sought judicial review of that decision. The judge
allowed the claim on the sole ground that the land could not be registered as a town
or village green under the 2006 Act because it was reasonably foreseeable that
registration would con�ict with the statutory functions for which the land was held.
The registration authority and the town council appealed. By a majority the Court of
Appeal allowed their appeal on the ground that, since the byelaws had not been
communicated to the public, use of West Beach by local inhabitants for bathing and
associated recreational activities was enjoyed, not ��by right��, that is, by licence, but
��as of right��, namely, without either express or implied permission, and that,
accordingly, West Beach was capable of registration as a town or village green under
section 15(4) of the 2006Act.

On the claimant�s appeal�
Held, (1) allowing the appeal, that, assuming without deciding that the majority

of the Court of Appeal and the judge had been correct to hold that the general
common law gave the public, and therefore the local inhabitants, no right to useWest
Beach for bathing and leisure activities, the wide words of section 83 of the 1847
Clauses Act and the provisions of the Newhaven Harbour Improvement Act 1878
empowered the owners and operators of the harbour to make and enforce byelaws
which could properly grant rights over the land; that, although no byelaw expressly
permitted members of the public to use West Beach for leisure activities, such user
might be permitted by implication if such implication were necessary or obvious; that
the prohibitions contained in the byelaws against bathing in a speci�ed area of the
harbour and of doing acts which might impede use of the harbour impliedly
permitted bathing elsewhere in the harbour and associated activities which did not
impede its use; that, although section 88 of the 1847 Clauses Act required
noti�cation of the byelaws by public display, they became e›ective when they were
con�rmed, and publication and display were intended to follow such con�rmation;
that Parliament had not intended that the byelaws would not apply if such
noti�cation were not or were no longer displayed and, while it might be necessary to
show that the byelaws were displayed for the purposes of justifying prosecution for
their infringement, they were nevertheless e›ective in the sense of representing the
local laws applicable to the harbour even though they were not displayed as required
by section 88 of the 1847 Clauses Act; that, in any event, a landowner did not
necessarily have to draw to the public�s attention that their use of the land was
permitted in order for it to be ��by right�� rather than ��as of right��; and that,
accordingly, since the byelaws had conferred an implied revocable permission to go
onto West Beach and use it for recreational activities, its use by the inhabitants of the
locality had been ��by right�� and not ��as of right�� and therefore West Beach was
incapable of registration under section 15 of the Commons Act 2006 (post, paras 56,
57, 60—63, 66, 69—74, 102, 105, 136, 140).

R (Barkas) v North Yorkshire County Council [2015] AC 195, SC(E) applied.
(2) Per Lord Neuberger of Abbotsbury PSC, Baroness Hale of Richmond DPSC,

Lord Sumption and Lord Hodge JJSC, that section 15 of the Commons Act 2006 did
not apply to land acquired by a statutory undertaker and held for statutory purposes
which were inconsistent with its registration as a town or village green; that, since
powers were conferred on the claimant to carry out its functions of operating and
maintaining a working harbour under section 33 of the 1847 Clauses Act, section 49
of the 1847 Newhaven Act, section 57 of the 1878 Act and articles 10 and 11 of the
Sealink (Transfer of Newhaven Harbour) Harbour Revision Order 1991, and since
the e›ect of registration under the 2006 Act was to create criminal o›ences in respect
of damage to the registered site or interruption to its use and enjoyment, there was a
clear incompatibility between the 2006 Act and the statutory regime applying to the
harbour; and that, accordingly, the 2006Act did not enable the public to acquire user
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rights over West Beach which were incompatible with the continued use of the land
for the statutory purposes on which it was held by the port authority (post, paras
93—97, 101, 102, 103—104).

Observations as to the long-established jurisprudence concerning, and the
di–culties inherent in, the question whether the public had a right to use the
foreshore for bathing and associated recreational activities as a matter of general
common law or by presumed licence of the owner of the foreshore, or whether
members of the public had no such right and were trespassers if they used the
foreshore for such purposes (post, paras 26, 46, 50, 105—135).

Blundell v Catterall (1821) 5 B & Ald 268 and Brinckman v Matley [1904] 2 Ch
313, Buckley J and CA considered.

Decision of the Court of Appeal [2013] EWCACiv 276; [2014] QB 186; [2013]
3WLR 1389; [2013] 3All ER 677, CA reversed.

The following cases are referred to in the judgments:

Arnold vMundy (1821) 6NJL 1
Attorney General v Antrobus [1905] 2Ch 188
Ayr Harbour Trustees v Oswald (1883) 8App Cas 623, HL(Sc)
Beckett (Alfred F) Ltd v Lyons [1967] Ch 449; [1967] 2 WLR 421; [1967] 1 All ER

833, CA
Behrens v Richards [1905] 2Ch 614
Blundell v Catterall (1821) 5 B&Ald 268
Brinckman vMatley [1904] 2Ch 313, Buckley J and CA
British Transport Commission v Westmorland County Council [1958] AC 126;

[1957] 2WLR 1032; [1957] 2All ER 353, HL(E)
Crawford v Lecren (1868) 1NZCAR 117
Edinburgh (Magistrates of ) v North British Railway Co (1904) 6 F 620, Ct of Sess
Ellenborough Park, In re [1956] Ch 131; [1955] 3 WLR 892; [1955] 3 All ER 667,

CA
Ellice�s Trustees v Comrs of the Caledonian Canal (1904) 6 F 325, Ct of Sess
Hope v Bennewith (1904) 6 F 1004, Ct of Sess
Housden v Conservators of Wimbledon and Putney Commons [2008] EWCA Civ

200; [2008] 1WLR 1172; [2008] 3All ER 1038, CA
Jones v Bates [1938] 2All ER 237, CA
Kinross County Council v Archibald (1899) 7 SLT 305, Ct of Sess
Kruse v Johnson [1898] 2QB 91, DC
Llandudno UrbanDistrict Council vWoods [1899] 2Ch 705
Mace v Philcox (1864) 15CBNS 600
M

,
Evoy vGreat Northern Railway Co [1900] 2 IR 325

McGregor v Crie› Co-operative Society Ltd 1915 SC (HL) 93, HL(Sc)
Mann v Brodie (1885) 10App Cas 378; 12R (HL) 52, HL(Sc)
Matthews v BayHead Improvement Association (1984) 95NJ 306; 471A 2d 355
Mills v Silver [1991] Ch 271; [1991] 2WLR 324; [1991] 1All ER 449, CA
Neptune City (Borough of ) v Borough of Avon-by-the-Sea (1972) 61NJ 296; 294 A

(2d) 47
NewWindsor Corpn vMellor [1976] Ch 380; [1975] 3WLR 25; [1975] 3 All ER 44,

CA
O–cers of State v Smith (1846) 8D 711, Ct of Sess
Oxfordshire County Council v Oxford City Council [2005] EWCA Civ 175; [2006]

Ch 43; [2005] 3WLR 1043; [2005] 3 All ER 961, CA; [2006] UKHL 25; [2006]
2AC 674; [2006] 2WLR 1235; [2006] 4All ER 817, HL(E)

R vDoncaster Metropolitan Borough Council, Ex p Braim (1986) 57 P&CR 1
R vOxfordshire County Council, Ex p Sunningwell Parish Council [2000] 1 AC 335;

[1999] 3WLR 160; [1999] 3All ER 385, HL(E)
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The application to register
19 On 18 December 2008 Newhaven Town Council (��the Town

Council��) applied to the County Council, as the statutory registration
authority, to register the Beach as a town or village green. The application
was supported by evidence that the Beach had been used by a signi�cant
number of local inhabitants as of right and for a period of at least 20 years
down to April 2006. NPP objected to the proposal, and the County Council
appointed an Inspector, Ruth Stockley, a barrister experienced in this area of
the law, to hold a public inquiry. The inquiry was held between 6 and 8 July
2010, following whichMs Stockley produced a report dated 6October 2010
and an addendum report dated 14 December 2010, recommending that the
Beach be registered as a town or village green. Ms Stockley�s two reports
were very full and clear. Importantly, she concluded that members of the
public, and, crucially residents of the locality, had used the Beach for well
over 80 years as a place to play, sunbathe, swim from, picnic and the like
(save during much of the First and SecondWorldWar periods, when the port
area, including the Beach, were inaccessible).

20 On 22 December 2010, the two reports and recommendation were
put before the County Council�s Commons and Village Green Registration
Panel (��the Panel��), together with an o–cer�s recommendation that the
County Council accept the application and register the land as a town or
village green. The Panel resolved to accept the application to register the
Beach, but the actual registration awaits the outcome of these proceedings.

21 NPP then applied to the High Court for judicial review of the
decision to register the Beach as a town or village green. The application
came before Ouseley J who, in a comprehensive and carefully considered
judgment [2014] QB 186, rejected a number of arguments raised by NPP,
but granted their application on one ground, namely that it was reasonably
foreseeable that the registration of the Beach would con�ict with the
statutory functions for which the Beach was held by NPP, namely as part of
Newhaven Harbour.

22 The County Council and the Town Council appealed that decision to
the Court of Appeal, who, in the course of their impressive judgments,
unanimously disagreed with the judge�s reason for granting the application
[2014] QB 186. Accordingly, the majority of the Court of Appeal (Richards
and McFarlane LJJ) allowed the appeal. Lewison LJ would have dismissed
the appeal on the ground that the use of the Beach by members of the public,
and therefore by inhabitants of the locality, up to 2006 had not been ��as of
right��, but by implied licence, for two di›erent reasons, namely (i) because
members of the public had enjoyed an implied licence to use coastal beaches
in the UK for recreational and associated purposes, and/or (ii) by virtue of
the provisions of the Byelaws governing the harbour area.

The issues on this appeal
23 The provisions of section 15 of the 2006 Act only enable land to be

registered as a town or village green if it has been used for recreational and
similar purposes by inhabitants of the locality for more than 20 years ��as of
right��. As was explained most recently by this court in R (Barkas) v North
Yorkshire County Council [2015] AC 195, paras 14—19 and 58—68, that
expression, perhaps somewhat confusingly, is to be contrasted with ��by
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right��, and generally connotes user without any right, whether derived from
custom and usage, statute, prescription or express or implied permission of
the owner. Accordingly, where the inhabitants of the locality have indulged
in sports and pastimes on the land in question with the licence of the owner
for at least part of the relevant 20-year period, section 15will not apply.

24 Three issues arise on this appeal. The �rst is whether the fact that the
Beach is part of the foreshore defeats the contention that the user by local
inhabitants for sports and pastimes can have been ��as of right��, on the
ground that the public had an implied licence to use the foreshore for such
purposes and the implied right was never revoked in the case of the Beach.
The second issue is whether, if that is not right, the public none the less had
an implied licence to use the Beach, as part of the Harbour, in the light of the
Byelaws. The third issue is whether, in any event, section 15 of the 2006 Act
cannot be interpreted so as to enable registration of land as a town or village
green if such registration was incompatible with some other statutory
function to which the land was to be put.

25 Wewill take these three issues in turn.

Public rights over the foreshore: the arguments

26 The foreshore around England and Wales, by which is meant the
area between the high water and low water mark, is owned by the Crown,
although it is open to the Crown to alienate it, either permanently by
conveying or transferring it, or temporarily by granting leases over it: see
e g Halsbury�s Laws of England, 4th ed reissue, vol 12(1) (1998), para 242.
During the course of argument, we were informed that the Crown retained
ownership and possession of more than half the foreshore around England
and Wales. Most of the foreshore which the Crown no longer owns was at
some point conveyed or transferred away. But to describe the Beach in this
case as having been alienated in this way may be slightly misleading, as the
Beach only came into existence as a beach in 1883 in the circumstances
described in para 9 above.

27 However, that does not impinge on NPP�s argument, which is that
there is a rebuttable presumption that the public use of the foreshore is by
permission of the owner of the Beach�that is, the Crown or its successors in
title. This proposition was rejected by Ouseley J at �rst instance and by the
majority of the Court of Appeal, Richards and McFarlane LJJ. However, it
was accepted by Lewison LJ.

28 The state of the law relating to public rights over the foreshore of
England and Wales is more controversial than one might have expected. It
appears clear that there is, at least normally, ��a public right of navigation
and of �shing in the sea and rights ancillary to it��: Halsbury, para 243.
However, the question in this case is the existence and nature of any further
or greater rights, and in particular the right to use the foreshore for the
purpose of bathing and the sort of familiar activities which people indulge in
on a beach�at least in good weather.

29 At least where there is no express permission from the owner of the
foreshore, there are in principle at least three possible conclusions in relation
to the issue of the public�s right to use the foreshore for bathing, by which we
mean using the foreshore as access to the sea at low tide, or bathing in the sea
over the foreshore at high tide (or a combination of the two), plus associated
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para 4.02. Professor Gordon, Scottish Land Law, 2nd ed (1999)
(paras 24.54 and 24.130) also sees statutory incompatibility or incapacity to
grant as a bar to acquisitive prescription. Professor Reid, The Law of
Property in Scotland, (1996), at para 449, states: ��When land has been
acquired compulsorily for certain purposes, this precludes the creation of any
servitude rights the exercise of which could be prejudicial to these purposes.��
But he does not repeat this assertion in his discussion of acquisition of such
rights by prescription under the 1973Act: paras 458—461.

Statutory incompatibility: statutory construction
91 As we have said, the rules of prescriptive acquisition apply only by

analogy because Parliament in legislating for the registration of town and
village greens has chosen similar wording (indulging ��as of right�� in lawful
sports and pastimes) in the 1965 and 2006 Acts. It is, none the less,
signi�cant in our view that historically in both English law and Scots law,
albeit for di›erent reasons, the passage of time would not give rise to
prescriptive acquisition against a public authority, which had acquired land
for speci�ed statutory purposes and continued to carry out those purposes,
where the user founded on would be incompatible with those purposes.
That approach is also consistent with the Irish case, M�Evoy v Great
Northern Railway Co [1900] 2 IR 325 (Palles CB at pp 334—336), which
proceeded on the basis that the acquisition of an easement by prescription
did not require a presumption of grant but that the incapacity of the owner
of the servient tenement to grant excluded prescription.

92 In this case if the statutory incompatibility rested only on the
incapacity of the statutory body to grant an easement or dedicate land as a
public right of way, the Court of Appeal would have been correct to reject
the argument based on incompatibility because the 2006 Act does not
require a grant or dedication by the landowner. But in our view the matter
does not rest solely on the vires of the statutory body but rather on
the incompatibility of the statutory purpose for which Parliament has
authorised the acquisition and use of the land with the operation of
section 15 of the 2006Act.

93 The question of incompatibility is one of statutory construction. It
does not depend on the legal theory that underpins the rules of acquisitive
prescription. The question is: ��does section 15 of the 2006 Act apply to land
which has been acquired by a statutory undertaker (whether by voluntary
agreement or by powers of compulsory purchase) and which is held for
statutory purposes that are inconsistent with its registration as a town or
village green?�� In our view it does not. Where Parliament has conferred on a
statutory undertaker powers to acquire land compulsorily and to hold and
use that land for de�ned statutory purposes, the 2006 Act does not enable
the public to acquire by user rights which are incompatible with the
continuing use of the land for those statutory purposes. Where there is a
con�ict between two statutory regimes, some assistance may be obtained
from the rule that a general provision does not derogate from a special one
(generalia specialibus non derogant), which is set out in section 88 of the
code in Bennion, Statutory Interpretation, 6th ed (2013), p 281:

��Where the literal meaning of a general enactment covers a situation
for which speci�c provision is made by another enactment contained in
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an earlier Act, it is presumed that the situation was intended to continue
to be dealt with by the speci�c provision rather than the later general one.
Accordingly the earlier speci�c provision is not treated as impliedly
repealed.��

While there is no question of repeal in the current context, the existence of a
lex specialis is relevant to the interpretation of a generally worded statute
such as the 2006Act.

94 There is an incompatibility between the 2006 Act and the statutory
regime which confers harbour powers on NPP to operate a working
harbour, which is to be open to the public for the shipping of goods etc on
payment of rates: section 33 of the 1847 Clauses Act. NPP is obliged to
maintain and support the Harbour and its connected works (section 49 of
the 1847 Newhaven Act), and it has powers to that end to carry out works
on the Harbour including the dredging of the sea bed and the foreshore:
section 57 of the 1878 Newhaven Act, and articles 10 and 11 of the 1991
Newhaven Order.

95 The registration of the Beach as a town or village green would make
it a criminal o›ence to damage the green or interrupt its use and enjoyment
as a place for exercise and recreation�section 12 of the Inclosure Act 1857
(20 & 21 Vict c 31)�or to encroach on or interfere with the green�
section 29 of the Commons Act 1876 (39 & 40 Vict c 56). See the
Oxfordshire case [2006] 2AC 674, per Lord Ho›mann, at para 56.

96 In this case, which concerns a working harbour, it is not necessary
for the parties to lead evidence as to NPP�s plans for the future of the
Harbour in order to ascertain whether there is an incompatibility between
the registration of the Beach as a town or village green and the use of the
Harbour for the statutory purposes to which we have referred. Such
registration would clearly impede the use of the adjoining quay to moor
vessels. It would prevent the Harbour authority from dredging the Harbour
in a way which a›ected the enjoyment of the Beach. It might also restrict
NPP�s ability to alter the existing breakwater. All this is apparent without
the leading of further evidence.

97 NPP has also suggested that vessels en route to and from other parts
of the port might have to reduce speed in circumstances where such
reduction would not be desirable to maintain the stability of the vessels. It
also led evidence of proposals to unload materials for an o›shore windfarm
on the Beach. But we do not need to consider such matters in order to
determine that there is a clear incompatibility between NPP�s statutory
functions in relation to the Harbour, which it continues to operate as a
working harbour, and the registration of the Beach as a town or village
green.

98 The County Council referred to several cases which supported the
view that land held by public bodies could be registered as town or village
greens. In our view they can readily be distinguished from this case. InNew
Windsor Corpn v Mellor [1976] Ch 380 the Court of Appeal was concerned
with the registration of Bachelors� Acre, a grassed area of land in New
Windsor, as a customary town or village green under the Commons
Registration Act 1965. The appeal centred on whether the evidence had
established a relevant customary right. While the land had long been in the
ownership of the local council and its predecessors, it was not acquired and
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Supreme Court

Regina (Lancashire County Council) v Secretary of State for the
Environment, Food and Rural A›airs

Regina (NHS Property Services Ltd) v Surrey County Council

[2019] UKSC 58

2019 July 15, 16;
Dec 11

LordWilson, Lord Carnwath, Lady Black,
Lady Arden, Lord Sales JJSC

Commons � Town or village green � Registration � Application to register land
owned by public authority as town or village green � Whether registration
incompatible with statutory purposes for which land held� Commons Act 2006
(c 26), s 15

In two separate cases applications were made to register land as a town or village
green under section 15 of the Commons Act 20061 on the basis that local inhabitants
had indulged as of right in lawful sports and pastimes on the land for a period of at
least 20 years. In the �rst case the land, which lay adjacent to a primary school, was
owned by the claimant education authority. The Secretary of State�s inspector held
that most of the land should be registered under section 15, rejecting the claimant�s
contention that registration would be inconsistent with the statutory purposes for
which it was held. The judge dismissed the claimant�s claim for judicial review of
that decision. In the second case the land, which adjoined a hospital, was owned by
the claimant company, which was owned by the Secretary of State for Health and
provided facilities to bodies exercising functions under the National Health Service
Act 2006. The registration authority registered the land under section 15, rejecting
the claimant�s contention that registration would be inconsistent with the statutory
purposes for which it was held. The judge allowed the claimant�s claim for judicial
review of that decision. On appeal the Court of Appeal upheld the registration of the
land in both cases, holding that in each case registration was permissible because it
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1 Commons Act 2006, s 15: ��(1) Any person may apply to the commons registration
authority to register land to which this Part applies as a town or village green in a case where
subsection (2), (3) or (4) applies. (2) This subsection applies where� (a) a signi�cant number of
the inhabitants of any locality, or of any neighbourhood within a locality, have indulged as of
right in lawful sports and pastimes on the land for a period of at least 20 years; and (b) they
continue to do so at the time of the application . . .��
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was not incompatible with any statutory purposes that speci�cally related to the land
in question.

On the claimants� appeals�
Held, allowing the appeals (Lord Wilson JSC dissenting and Lady Arden JSC

dissenting in part), that section 15 of the Commons Act 2006 did not apply to land
which had been acquired and was being held for statutory purposes which were
incompatible with the land�s registration as a town or village green; that in order for
such an incompatibility to arise it was not necessary (i) that the land was actually
being used, or was intended to be used in future, for such a statutory purpose, or
(ii) that the land was speci�ed in the statute whose purposes were incompatible with
registration or (iii) that the land was held by a statutory undertaker, as opposed to a
public authority; that, therefore, the issue of incompatibility was to be determined as
a matter of principle, by comparing the statutory purpose for which the land was held
with the rights claimed pursuant to the 2006 Act, rather than by carrying out a
factual assessment of how the land was being used or was proposed to be used; that,
in the �rst case, registration of the land would be incompatible with the educational
statutory purposes for which the land was held, which included the construction of
new school buildings or playing �elds and (in relation to part of the land) the
safeguarding of children on land used for education purposes; that, in the second
case, registration of the land would be incompatible with the health-related statutory
purposes for which the land was held, namely the provision of health facilities; and
that, accordingly, neither the land in the �rst case nor the land in the second case was
capable of being registered as a town or village green under section 15 of the 2006
Act (post, paras 55—60, 65—66, 68—69, 76).

R (Newhaven Port & Properties Ltd) v East Sussex County Council [2015] AC
1547, SC(E) applied.

NewWindsor Corpn vMellor [1975] Ch 380, CA,Oxfordshire County Council v
Oxford City Council [2006] Ch 43, CA and R (Lewis) v Redcar and Cleveland
Borough Council (No 2) [2010] 2AC 70, SC(E) considered.

Decision of the Court of Appeal [2018] EWCA Civ 721; [2018] 2 P&CR 15
reversed.

The following cases are referred to in the judgments:

Ashworth Frazer Ltd v Gloucester City Council [2001] UKHL 59; [2001] 1 WLR
2180; [2002] 1All ER 377, HL(E)

British Transport Commission v Westmorland County Council [1958] AC 126;
[1957] 2WLR 1032; [1957] 2All ER 353, HL(E)

E v Secretary of State for Home Department [2004] EWCACiv 49; [2004] QB 1044;
[2004] 2WLR 1351; [2004] LGR 463, CA

Edinburgh (Magistrates of) v North British Railway Co (1904) 6 F 620, Ct of Sess
Edwards v Bairstow [1956] AC 14; [1955] 3 WLR 410; [1955] 3 All ER 48,

HL(E)
Ellice�s Trustees v Comrs of the Caledonian Canal (1904) 6 F 325, Ct of Sess
Jones v Bates [1938] 2All ER 237, CA
NewWindsor Corpn vMellor [1975] Ch 380; [1975] 3WLR 25; [1975] 3 All ER 44;

73 LGR 337, CA
Oxfordshire County Council v Oxford City Council [2005] EWCA Civ 175; [2006]

Ch 43; [2005] 3 WLR 1043; [2005] 3 All ER 961; [2005] LGR 664, CA; [2006]
UKHL 25; [2006] 2 AC 674; [2006] 2 WLR 1235; [2006] 4 All ER 817; [2006]
LGR 713, HL(E)

R v Inhabitants of Leake (1833) 5 B&Ad 469
R vOxfordshire County Council, Ex p Sunningwell Parish Council [2000] 1 AC 335;

[1999] 3WLR 160; [1999] 3All ER 385; [1999] LGR 651, HL(E)
R v Su›olk County Council, Ex p Steed (1995) 71 P&CR 463
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statute (the Housing Act 1936 in Barkas; the 1847 Clauses Act and the
1878Newhaven Act in this case).��

The law remains, as submitted by Mr Laurence in Beresford, that passive
acquiescence, even by a statutory authoritywith power to permit recreational
use, is not enough.

41 Accordingly we would refuse permission for this additional ground
of appeal.

Statutory incompatibility
42 We turn next to the central issue in the case, based on theNewhaven

case.

The majority judgment
43 In the judgment of the majority (given by Lord Neuberger of

Abbotsbury PSC and Lord Hodge JSC) the decision not to con�rm the
registration was supported by two separate lines of reasoning: implied
permission and statutory incompatibility. Although the latter was
unnecessary for the decision, it was clearly identi�ed as a separate ground of
decision: [2015] AC 1547, para 74. Lord Carnwath JSC was alone in basing
his decision on the implied permission issue alone (para 137), seeing
��considerable force�� in the contrary reasoning on the latter issue of
Richards LJ in the Court of Appeal [2014] QB 186. No one has argued that
we should regard the majority�s reasoning on this issue as other than
binding. Accordingly our decision in the present case depends to a large
extent on the correct analysis of that reasoning, and its application to the
facts of the two cases before us.

44 The operation of Newhaven Harbour had been subject to legislation
since at least 1731. At the relevant time the governing statutes included
(inter alia) the Newhaven Harbour and Ouse Lower Navigation Act 1847
(10& 11 Vict c ix), section 49 of which required the trustees to���maintain
and support the said harbour of Newhaven, and the piers, groynes, sluices,
wharfs, mooring berths, and other works connected therewith�� and
section 33 of the Harbours, Docks and Piers Clauses Act 1847 (10& 11Vict
c 27), which provided that, subject to payment of rates���the harbour, dock
and pier shall be open to all persons for the shipping and unshipping of
goods, and the embarking and landing of passengers.��

45 The land owned by the harbour company (��NPP��) included an area
known as West Beach, described in the judgment as ��part of the operational
land of the Harbour�� (para 8), although not currently used for any harbour
purpose. As the judgment explained, at para 9:

��The Beach owes its origin to the fact that, in 1883, pursuant to the
powers granted by the 1863 Newhaven Act, the substantial breakwater
was constructed to form the western boundary of the Harbour. The
breakwater extends just over 700metres out to sea. After the construction
of the breakwater, accretion of sand occurred along the eastern side of the
breakwater, and that accretion has resulted in the Beach.��

46 Following an application by the Newhaven Town Council to register
the Beach as a town or village green, and the holding of a public inquiry, it
was found by the inspector that the Beach had been used by residents of the
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locality for well over 80 years (save during the war periods) for recreation.
On that basis the registration authority resolved to register the land. That
decision was subject to an application for judicial review, which succeeded
before Ouseley J, but was dismissed by the Court of Appeal. Their decision
was in turn reversed by the Supreme Court.

The judgment of this court in Newhaven

47 In the part of their judgment directed to the statutory incompatibility
issue, Lord Neuberger PSC and Lord Hodge JSC referred to case law on
public rights of way, easements and servitudes by way of analogy, adopting a
cautious approach [2015] AC 1547, paras 76—90. None the less, they found
it did provide guidance. In English law, public rights of way are created by
dedication by the owner of the land, and the legal capacity of the landowner
to dedicate land for that purpose is a relevant consideration (para 78,
referring in particular to British Transport Commission v Westmorland
County Council [1958] AC 126; see also para 87). Similarly, in the English
law of private easements, the capacity of the owner of the potential servient
tenement to grant an easement is relevant to prescriptive acquisition, which
is based on the �ction of a grant by that owner: para 79. The law of Scotland
with respect of creation of public rights of way and private servitudes had
also developed on the footing that the statutory capacity of a public
authority landowner to allow the creation of such rights was a relevant
matter. In particular, in Magistrates of Edinburgh v North British Railway
Co (1904) 6 F 620 it was held that it was not possible that a public right of
way ��which it would be ultra vires to grant can be lawfully acquired by user��
[2015] AC 1547, paras 83—84; and in Ellice�s Trustees v Comrs of the
Caledonian Canal (1904) 6 F 325 it was held that the commissioners of the
canal did not have the power to grant a right of way which was not
compatible with the exercise of their statutory duties, and that this also
meant that no private right of way or servitude could arise by virtue of user
of the land over many years by those claiming such a right of way
(paras 85—86). Although the Scots law of prescription had been reformed by
statute, Lord Neuberger PSC and Lord Hodge JSC still regarded the historic
position as instructive. Their discussion of English law and Scots law in
respect of dedication and prescription at paras 76—90 is signi�cant for
present purposes, because the reasoning in the cases in those areas regarding
statutory incompatibility is general, and is not dependent on the narrower
rule of statutory construction that a general provision does not derogate
from a special one (generalia specialibus non derogant), to which they also
later referred by way of analogy.

48 There follows the critical part of the majority judgment, under the
heading ��Statutory incompatibility: statutory construction��, the material
parts of which we should quote in full [2015] AC 1547:

��91. As we have said, the rules of prescriptive acquisition apply only by
analogy because Parliament in legislating for the registration of town and
village greens has chosen similar wording (indulging �as of right� in lawful
sports and pastimes) in the 1965 and 2006 Acts. It is, none the less,
signi�cant in our view that historically in both English law and Scots law,
albeit for di›erent reasons, the passage of time would not give rise to
prescriptive acquisition against a public authority, which had acquired
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land for speci�ed statutory purposes and continued to carry out those
purposes, where the user founded on would be incompatible with those
purposes. That approach is also consistent with the Irish case, McEvoy v
Great Northern Railway Co [1900] 2 IR 325, (Palles CB at pp 334—336),
which proceeded on the basis that the acquisition of an easement by
prescription did not require a presumption of grant but that the
incapacity of the owner of the servient tenement to grant excluded
prescription.

��92. In this case if the statutory incompatibility rested only on the
incapacity of the statutory body to grant an easement or dedicate land as
a public right of way, the Court of Appeal would have been correct to
reject the argument based upon incompatibility because the 2006 Act
does not require a grant or dedication by the landowner. But in our view
the matter does not rest solely on the vires of the statutory body but rather
on the incompatibility of the statutory purpose for which Parliament has
authorised the acquisition and use of the land with the operation of
section 15 of the 2006Act.

��93. The question of incompatibility is one of statutory construction.
It does not depend on the legal theory that underpins the rules of
acquisitive prescription. The question is: �does section 15 of the 2006 Act
apply to land which has been acquired by a statutory undertaker (whether
by voluntary agreement or by powers of compulsory purchase) and which
is held for statutory purposes that are inconsistent with its registration as
a town or village green?� In our view it does not. Where Parliament has
conferred on a statutory undertaker powers to acquire land compulsorily
and to hold and use that land for de�ned statutory purposes, the 2006 Act
does not enable the public to acquire by user rights which are
incompatible with the continuing use of the land for those statutory
purposes. Where there is a con�ict between two statutory regimes, some
assistance may be obtained from the rule that a general provision does not
derogate from a special one (generalia specialibus non derogant), which is
set out in section 88 of the code in Bennion, Statutory Interpretation,
6th ed (2013), p 281: �Where the literal meaning of a general enactment
covers a situation for which speci�c provision is made by another
enactment contained in an earlier Act, it is presumed that the situation
was intended to continue to be dealt with by the speci�c provision rather
than the later general one. Accordingly the earlier speci�c provision is not
treated as impliedly repealed.� While there is no question of repeal in
the current context, the existence of a lex specialis is relevant to the
interpretation of a generally worded statute such as the 2006Act.

��94. There is an incompatibility between the 2006 Act and the
statutory regime which confers harbour powers on NPP to operate a
working harbour, which is to be open to the public for the shipping of
goods etc on payment of rates: section 33 of the 1847 Clauses Act. NPP is
obliged to maintain and support the Harbour and its connected works
(section 49 of the 1847 Newhaven Act), and it has powers to that end to
carry out works on the Harbour including the dredging of the sea bed and
the foreshore: section 57 of the 1878 Newhaven Act, and articles 10 and
11 of the 1991NewhavenOrder.

��95. The registration of the Beach as a town or village green would
make it a criminal o›ence to damage the green or interrupt its use and
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enjoyment as a place for exercise and recreation-section 12 of the
Inclosure Act 1857 . . . �or to encroach on or interfere with the green-
section 29 of the Commons Act 1876 . . . See theOxfordshire case [2006]
2AC 674, per LordHo›mann, at para 56.

��96. In this case, which concerns a working harbour, it is not necessary
for the parties to lead evidence as to NPP�s plans for the future of the
Harbour in order to ascertain whether there is an incompatibility
between the registration of the Beach as a town or village green and the
use of the Harbour for the statutory purposes to which we have referred.
Such registration would clearly impede the use of the adjoining quay to
moor vessels. It would prevent the Harbour authority from dredging the
Harbour in a way which a›ected the enjoyment of the Beach. It might
also restrict NPP�s ability to alter the existing breakwater. All this is
apparent without the leading of further evidence.��

We discuss this reasoning in detail below.
49 Finally in this part of the majority judgment reference is made to

cases in which registration of land held by public bodies had been approved
by the court: New Windsor [1975] Ch 380, the Trap Grounds case [2006]
2 AC 674 and Lewis [2010] 2 AC 70. The treatment of these cases by Lord
Neuberger PSC and Lord Hodge JSC is also signi�cant for present purposes.
As regards New Windsor, they emphasised that the land was not ��acquired
and held for a speci�c statutory purpose��, so ��No question of statutory
incompatibility arose�� (para 98). They observed that in the Trap Grounds
case, though the land was wanted for use as an access road and housing
development ��there was no suggestion that [the city council] had acquired
and held the land for speci�c statutory purposes that might give rise to a
statutory incompatibility�� (para 99). With respect to the Lewis case they
pointed out that ��[it] was not asserted that the council had acquired and held
the land for a speci�c statutory purpose which would be likely to be impeded
if the land were to be registered as a town or village green��; hence ��Again,
there was no question of any statutory incompatibility�� (para 100).

50 In relation to each of these cases, Lord Neuberger PSC and Lord
Hodge JSC referred in entirely general terms to the statutory powers under
which a local authority might hold land and were at pains to emphasise that
the land in question was not in fact held in exercise of any such powers
which gave rise to a statutory incompatibility. That was the basis on which
they distinguished the cases. It is clearly implicit in this part of their analysis
that they considered that land which was acquired and held by a local
authority in exercise of general statutory powers which were incompatible
with use of that land as a town or village green could not be registered as
such.

51 Their discussion concludes, at para 101:

��In our view, therefore, these cases do not assist the respondents. The
ownership of land by a public body, such as a local authority, which has
statutory powers that it can apply in future to develop land, is not of itself
su–cient to create a statutory incompatibility. By contrast, in the present
case the statutory harbour authority throughout the period of public user
of the Beach held the Harbour land for the statutory harbour purposes
and as part of a working harbour.��
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Incompatibility�the case for the appellants

52 For LCCMr Edwards submits that the decision inNewhaven [2015]
AC 1547 is of general application to land held by a statutory authority for
statutory purposes, whatever the nature of the Act. He points out that the
statutory duties or powers inNewhavenwere not speci�c to the Beach itself,
but rather applied to all of the land acquired and held, from time to time, by
NPP and its predecessors for the operation of the Port. NPP had not, within
living memory, used the Beach for its statutory harbour purposes. The
critical passage in the majority judgment (para 93) refers generally to
land���which has been acquired by a statutory undertaker (whether by
voluntary agreement or by powers of compulsory purchase) and which is
held for statutory purposes��. It is not limited to statutory powers directed to
a speci�c location or undertaking. No one has argued that the principle is
limited to statutory undertakers, as opposed to public authorities in general.
Nor is there any requirement for the land to be in actual use for statutory
purposes at the point of registration; it simply has to be held for such
purposes. In Newhaven the Beach had not been used for harbour purposes
nor was there any �xed intention to do so at any particular time in the
future: see para 96.

53 In the present case, notwithstanding the inspector�s �ndings, there
was, he submits, clear incompatibility with LCC�s functions in respect of the
land. The e›ect of registration would be that there accrues a right vested in
the inhabitants of Scotforth East Ward to use the land for lawful sports and
pastimes of a variety of forms, including walking and dog walking. LCC
could not restrict their entry onto the land, including Area B which was at
the time of the inspector�s decision used as a playing �eld by the school: see
Decision Letter, para 10. Given the statutory safeguarding obligations
towards primary school pupils, the use of that area for play could not
continue. Any use of the land to provide a new or expanded school would be
precluded. In substance, the land would be no longer available in any
meaningful sense for use in ful�lment of the LCC�s statutory duties as local
education authority.

54 Mr Laurence makes similar submissions in respect of the Surrey site,
supported in that case by the conclusions of Gilbart J [2016] 4WLR 130.

Discussion

55 In our judgment, the appeals should be allowed in both cases. On a
true reading of the majority judgment in Newhaven [2015] AC 1547 on the
statutory incompatibility point, the circumstances in each of these cases are
such that there is an incompatibility between the statutory purposes for
which the land is held and use of that land as a town or village green. This
has the result that the provisions of 2006 Act are, as a matter of the
construction of that Act, not applicable in relation to it.

56 The principle stated in the key passage of the majority judgment at
para 93 is expressed in general terms. The test as stated is not whether the
land has been allocated by statute itself for particular statutory purposes, but
whether it has been acquired for such purposes (compulsorily or by
agreement) and is for the time-being so held. Although the passage refers to
land ��acquired by a statutory undertaker��, we agree with Mr Edwards that
there is no reason in principle to limit it to statutory undertakers as such, nor
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has that been argued by the respondents. That view is supported also by the
fact that the majority felt it necessary to �nd particular reasons to distinguish
cases such as New Windsor, the Trap Grounds case and Lewis, all of which
involved local authorities rather than statutory undertakers. Accordingly,
the appellants argue with force that the test is directly applicable to the land
acquired and held for their respective statutory functions.

57 The reference in para 93 to the manner in which a statutory
undertaker acquired the land is signi�cant. Acquisition of land by a
statutory undertaker by voluntary agreement will typically be by the exercise
of general powers conferred by statute on such an undertaker, where the
land is thereafter held pursuant to such powers rather than under speci�c
statutory provisions framed by reference to the land itself (as happened to be
a feature of the provisions which were applicable inNewhaven itself). That
is also true of land acquired by exercise of powers of compulsory purchase.
In relation to the latter type of case, the majority said in terms that ��the 2006
Act does not enable the public to acquire by user rights which are
incompatible with the continuing use of the land for those statutory
purposes��: para 93. On our reading of the majority judgment, it is clear that
in relation to both types of case Lord Neuberger PSC and Lord Hodge JSC
took the view that an incompatibility between general statutory powers
under which land is held by a statutory undertaker (or, we would add, a
public authority with powers de�ned by statute) and the use of such land as a
town or village green excludes the operation of the 2006Act.

58 This interpretation of the judgment is reinforced by the analysis it
contains of the English and Scottish cases on dedication and prescription in
relation to rights of way, easements and servitudes and the guidance derived
from those cases (see paras 76—91): para 47 above. It is also reinforced by
the way in which Lord Neuberger PSC and Lord Hodge JSC distinguished
NewWindsor, the TrapGrounds case and Lewis: paras 49 and 50 above.

59 The respondents in these appeals submit that the reasoning of
Lord Neuberger PSC and Lord Hodge JSC is more narrowly con�ned, and
depends upon identifying a con�ict between a particular regime governing
an area of land speci�ed in the statute itself and the general statutory regime
in the 2006 Act. In support of this interpretation the respondents point to
the highly speci�c nature of the statutory provisions governing the relevant
land in Newhaven and to the reference in para 93 to the rule of statutory
construction that a general provision does not derogate from a special one
(generalia specialibus non derogant).

60 However, for the reasons we have set out above, this interpretation
of the judgment does not stand up to detailed analysis. Lord Neuberger PSC
and Lord Hodge JSC stated only that ��some assistance�� could be obtained
from consideration of that rule of construction, not that it provided a
de�nitive answer on the issue of statutory incompatibility. In other words,
they treated it as a helpful analogy for the purposes of seeking guidance to
answer the question they posed in para 93, just as they treated the English
and Scottish cases on prescriptive acquisition as helpful. The way in which
they posed the relevant question in para 93 shows that their reasoning is not
limited in the way contended for by the respondents, as does their discussion
of the prescriptive acquisition cases and the local authority cases of New
Windsor, TrapGrounds and Lewis.
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61 We do not �nd the construction of the 2006 Act as identi�ed by the
wider reasoning of the majority in Newhaven surprising. It would be a
strong thing to �nd that Parliament intended to allow use of land held by a
public authority for good public purposes de�ned in statute to be stymied by
the operation of a subsequent general statute such as the 2006 Act. There is
no indication in that Act, or its predecessor, that it was intended to have such
an e›ect.

62 Lord Ho›mann in Sunningwell [2000] 1 AC 335 concluded that it
could be inferred that Parliament intended to allow for the creation of new
rights pursuant to the 1965 Act by reason of the ��public interest in the
preservation of open spaces which had for many years been used for
recreational purposes��, but in doing so he recognised that ��A balance must
be struck�� between rights attaching to private property and competing
public interests of this character: p 359. It is natural to expect that where a
public authority is holding land for public purposes de�ned by statute which
are incompatible with the public interest identi�ed by implication from the
1965 Act, and now the 2006 Act, that balance will be a›ected. The proper
inference as to Parliament�s intention is that the general public interest
identi�ed by Lord Ho›mann will in such a case be outweighed by the
speci�c public interest which �nds expression in the particular statutory
powers under which the land is held.

63 As Lord Neuberger PSC and Lord Hodge JSC appreciated, this
general point can be made with particular force in relation to land purchased
using compulsory purchase powers set out in statute. Such powers are
generally only created for use in circumstances where an especially strong
public interest is engaged, such as could justify the compulsory acquisition of
property belonging to others. It seems highly unlikely that Parliament
intended that public interests of such a compelling nature could be defeated
by the operation of the general provisions in the 2006Act.

64 In construing the 2006 Act it is also signi�cant that it contains no
provision pursuant to which a public authority can buy out rights of user of a
town or village green arising under that Act in relation to land which it itself
owns. That is so however strong the public interest may now be that it
should use the land for public purposes. Since in such a case the public
authority already owns the land, it cannot use any power of compulsory
purchase to eradicate inconsistent rights and give e›ect to the public interest,
as would be possible if the land was owned by a third party. Although
section 16 of the 2006 Act makes speci�c provision for ��deregistration�� of a
green on application to the ��appropriate national authority��, in relation to
land which is more than 200 square metres in area the application must
include a proposal to provide suitable replacement land: subsections (2),
(3) and (5). This procedure is available to any owner of registered land,
public or private; it is not designed to give e›ect to the public interest
re�ected in speci�c statutory provisions under which the land is held. Often
it will be impossible in practice for a public authority to make a proposal to
provide replacement land as required to bring section 16 into operation.
Again, it would be surprising if Parliament had intended to create the
possibility that the 2006 Act should in this way be capable of frustrating
important public interests expressed in the statutory powers under which
land is held by a public authority, when nothing was said about that in the
2006Act.
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65 In our view, applying section 15 of the 2006 Act as interpreted in the
majority judgment in Newhaven [2015] AC 1547, LCC and NHS Property
Services can show that there is statutory incompatibility in each of their
respective cases. As regards the land held by LCC pursuant to statutory
powers for use for education purposes, two points may be made. First, so far
as concerns the use of Area B as a school playing �eld, that use engages the
statutory duties of LCC in relation to safeguarding children on land used for
education purposes. LCC has to ensure that children can play safely,
protected from strangers and from risks to health from dog mess. The rights
claimed pursuant to the registration of the land as a town or village green are
incompatible with the statutory regime under which such use of Area B takes
place. Secondly, however, and more generally, such rights are incompatible
with the use of any of Areas A, B, C or D for education purposes, including
for example construction of new school buildings or playing �elds. It is not
necessary for LCC to show that they are currently being used for such
purposes, only that they are held for such statutory purposes (seeNewhaven,
para 96). The 2006 Act was not intended to foreclose future use of the land
for education purposes to which it is already dedicated as a matter of law.

66 Similar points apply in the Surrey case. Although the non-statutory
inspector found against the appellant on the statutory incompatibility issue,
the registration authority failed to consider it. Gilbart J was satis�ed that,
within the statutory regime applicable in that case, there was no feasible use
for health related purposes, and indeed none had been suggested. The Court
of Appeal took a di›erent view, but largely, as we understand it, on the basis
that recreational use of the subject land would not inhibit the ability of NHS
Property Services to carry out their functions on other land. We consider
that Gilbart J was correct in his assessment on this point. The issue of
incompatibility has to be decided by reference to the statutory regime which
is applicable and the statutory purposes for which the land is held, not by
reference to how the land happens to be being used at any particular point in
time (again, seeNewhaven, para 96).

67 As Lady Arden and LordWilson JJSC take a di›erent view regarding
the e›ect of the majority judgment in Newhaven, we should brie�y explain
why, with respect, we are not persuaded by their judgments. We are all in
agreement that the outcome of these appeals turns upon the proper
interpretation of the majority judgment in Newhaven. We cannot accept
their interpretation of that judgment.

68 In our view, although the case might have been decided on narrower
grounds, Lord Neuberger PSC and Lord Hodge JSC deliberately posed the
relevant question in para 93 in wide terms, speci�cally in order to state the
issue as one of statutory incompatibility as a matter of principle, having
regard to the proper interpretation of the relevant statute pursuant to which
the land in question is held. That iswhy the heading for the relevant section of
their judgment is ��Statutory incompatibility: statutory construction��. They
say in terms in para 93, ��The question of incompatibility is one of statutory
construction.�� Nowhere do they say it is a matter of statutory construction
and an evaluation of the facts regarding the use to which the land has been
put. According to their judgment, the issue of incompatibility is to be
determined as a matter of principle, by comparing the statutory purpose for
which the land is heldwith the rights claimed pursuant to the 2006Act, not by
having regard to the actual use to which the authority had put the land thus
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far or is proposing to put it in future. We consider that this emerges from the
critical para93, and also from the paragraphswhich follow in their judgment.

69 Thus, in para 94 they identify the relevant incompatibility as that
between the 2006 Act and ��the statutory regime which confers harbour
powers on NPP to operate a working harbour��. In para 96, it is to that
statutory incompatibility that they refer, not to incompatibility with any use
to which NPP had as yet put the land in question or might in fact put it in the
foreseeable future. As a matter of fact, the Beach had not been used for the
applicable statutory purposes. Further, in our opinion, by stating in para 96
that it was not necessary for the parties to lead evidence as to NPP�s plans for
the future of the harbour ��in order to ascertain whether there is an
incompatibility between the registration of the Beach as a town or village
green and the use of the Harbour for the statutory purposes to which we
have referred��, Lord Neuberger PSC and Lord Hodge JSC were seeking to
emphasise, contrary to Lady Arden and LordWilson JJSC�s interpretation of
their judgment, that what matters for statutory incompatibility to exist so as
to prevent the application of the 2006 Act is a comparison with the relevant
statutory powers under which the land is held, not any factual assessment of
how the public authority might in fact be using or proposing to use the land.

70 The same point can be made about para 97, where Lord
Neuberger PSC and Lord Hodge JSC said that it was unnecessary to consider
evidence about actual proposed use of the land on the facts, since they were
able to determine by looking at the statutory powers ��that there is a clear
incompatibility between NPP�s statutory functions in relation to the
Harbour, which it continues to operate as a working harbour [i e to hold
under the statutory powers referred to in para 94], and the registration of the
Beach as a town or village green��. Their discussion at paras 98—100 ofNew
Windsor, the Trap Grounds case and Lewis supports the same conclusion.
In each of those cases the relevant land had been held for a very long period
without actually being put to use which was inconsistent on the facts with
use as a town or village green and without any proposal that it should be put
to such use. The implication from what Lord Neuberger PSC and Lord
Hodge JSC say about them is that if it had been shown that the land was held
for speci�c statutory purposes which were incompatible with registration
under the 2006 Act, that would have constituted statutory incompatibility
which would have prevented registration. Their treatment of these cases
cannot be reconciled with Lady Arden and Lord Wilson JJSC�s proposed
interpretation of their judgment. We do not think that para 101 can be
reconciled with that proposed interpretation either. In that paragraph Lord
Neuberger PSC and Lord Hodge JSC contrast a case in which a public body
might have statutory purposes to which it could in future appropriate the
land (but has not yet done so) with the situation inNewhaven itself, where in
the relevant period NPP held the Beach ��for the statutory harbour purposes
and as part of a working harbour�� (i e under the statutory regime referred to
in para 94). In our view they were there emphasising that what matters for
a statutory incompatibility defence to arise is that the land in question
should be held pursuant to statutory powers which are incompatible with
registration as a town or village green. Nor, with respect, do we think that
Lady Arden and Lord Wilson JJSC have o›ered any good answer to the
points we have made at paras 61—64 above.
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71 We also consider that the reading of Newhaven proposed by Lady
Arden and Lord Wilson JJSC would undermine the very clear test which
Lord Neuberger PSC and Lord Hodge JSC plainly intended to state. Instead
of focusing on the question of the incompatibility of the statutory powers
under which the relevant land is held, Lady Arden and Lord Wilson JJSC
would introduce an additional factual inquiry into the actual use to which
the authority is putting the land or proposes to put the land in the
foreseeable future. Thus, Lady Arden and Lord Wilson JJSC would adopt
from the English case of Westmorland [1958] AC 126 a test of what use
could reasonably be foreseen for the land in question, even though Lord
Neuberger PSC and Lord Hodge JSC say nothing to support that in the
relevant part of their judgment. They refer to both English and Scottish
cases on prescriptive acquisition as being relevant to their assessment of the
correct approach to be adopted in interpreting the 2006 Act, and in each
case only by way of broad analogy, as they explain at para 91. The Scottish
cases they cite do not employ any such test as in Westmorland and are
consistent with the clear principled test, based on statutory construction,
which we understand Lord Neuberger PSC and Lord Hodge JSC to have laid
down.

Future use
72 Finally, for completeness, we should mention brie�y an issue which

does not strictly arise within the scope of the appeals, but has been the
subject of some discussion. That is the question whether, notwithstanding
registration, there might be scope for use by the appellants of the land for
their statutory purposes. This arises from a suggestion put forward in Lord
Carnwath JSC�s minority judgment in Newhaven [2015] AC 1547. He
noted that in the Trap Grounds case [2006] 2 AC 674 it had not been
necessary to consider the potential con�ict between the general village green
statutes and more speci�c statutory regimes, such as under the Harbours
Acts. He said, at para 139:

��It is at least arguable in my view that registration should be con�rmed
if the necessary use is established, but with the consequence that the 19th
century restrictions are imported subject only to the more speci�c
statutory powers governing the operation of the harbour.��

73 Mr Edwards, supported by Mr Laurence, seeks to build on that
tentative suggestion, taken with the principle of ��equivalence�� adopted in
Lewis [2010] 2 AC 70. As he submits, the Supreme Court accepted that
there should be equivalence between the use of the land for lawful sports and
pastimes in the qualifying period (in that case subject to concurrent use as a
golf course) and the extent of rights vested in local inhabitants after
registration. That approach was taken a stage further by the Court of
Appeal in TWLogistics Ltd v Essex County Council [2019] Ch 243, holding
that the 19th century statutes, as applied to a registered modern green, are
not to be construed as interfering with the rights of the landowner to
continue pre-existing uses so far as not inconsistent with the uses which led
to registration (per Lewison LJ, paras 63—82).

74 This is not a suitable occasion to examine the scope of the principle
of equivalence, so far as it can be relied on to protect existing uses by
the landowner. Lewis was a somewhat special case. Lord Brown of
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Eaton-under-Heywood JSC was able to draw on ��[his] own experience both
as a golfer and a walker for over six decades�� (para 106) to attest to the
feasibility of an approach based on ��give and take�� in that particular
context. The same approach may not be so easy to apply in other contexts,
and as applied to other forms of competing use. Permission has been granted
for an appeal to this court in TW Logistics. That may, if the appeal
proceeds, provide an opportunity for further consideration of this di–cult
issue. In any event, those cases were concerned with actual uses by the
owners, not with potential uses for statutory purposes for which the land is
held, as in the present cases.

75 In view of our conclusion that the land in each appeal should not
have been found to be capable of being registered under the Act, the issue of
what uses might have been open to a statutory owner if it were so registered
does not arise, and we prefer to say nomore about it on this occasion.

Conclusion

76 For these reasons we would allow the appeals in both cases.

LADYARDEN JSC (dissenting in part)

Identifying the di›erence of view

77 My views di›er from those of Lord Carnwath and Lord Sales JJSC
on these appeals in an important respect. My conclusion is that the question
of incompatibility between two sets of statutory provisions (on this appeal,
the provisions of the Commons Act 2006 and the statute authorising the
holding of land by the public authority in question) involves an assessment
of the facts as well as a proposition of law. The fact that a public authority
holds land for statutory purposes which are incompatible with the use of the
land as a town or village green (��TVG��), is not of itself su–cient to make the
land incapable of being registered under the 2006 Act as a TVG. It must be
shown that the land is in fact also being used pursuant to those powers, or
that it is reasonably foreseeable that it will be used pursuant to those powers,
in a manner inconsistent with the public�s rights on registration as a TVG.
That requirement in my judgment follows from R (Newhaven Port &
Properties Ltd) v East Sussex County Council [2015] AC 1547. References
in this judgment to public authorities exclude public authorities which are
subject to a statutory duty to carry out a particular function on speci�ed
land, identi�ed by statute, where such land is sought to be registered as a
TVG. Such authorities are outside the scope of this judgment.

Identifying the correct approach to questions of statutory inconsistency

78 As a matter of constitutional principle, courts must approach the
statute book on the basis that it forms a coherent whole. That means that,
when interpreting legislation, courts must, in the absence of an indication of
some other intention by Parliament, strive to ensure that the provisions work
together and apply so far as possible to their fullest extent, such extent being
judged according to the intention of Parliament demonstrated principally in
the words used. (We have not been shown any other admissible evidence as
to Parliament�s intention, such as ministerial statements in Hansard.) The
courts cannot simply decline to enforce parts of a statute because there may

A

B

C

D

E

F

G

H

' 2020 The Incorporated Council of Law Reporting for England andWales

29

R (Lancashire CC) v Environment Secretary (SCR (Lancashire CC) v Environment Secretary (SC(E))(E))[2020] 2WLR[2020] 2WLR
Lord Carnwath and Lord Sales JJSCLord Carnwath and Lord Sales JJSC

178














































































































































































































































































	MYF TVG Applicant Bundle
	MYF TVG Objectors Bundle
	MYF TVG Registration Authority Bundle

